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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6324/June 30, 1981 


PERMANENT SUSPENSION OF REGULATION A 
EXEMPTION OF AQUARIUS GOLD EXPLORA- 
TION CO., INC. 


The Securities and Exchange Commission has is- 
sued an order permanently suspending the Regu- 
lation A exemption from registration under the Se- 
curities Act of 1933 (‘Securities Act’), as 
amended, with respect to a public offering of secu- 
rities of Aquarius Gold Exploration Co., Inc. 
(“Aquarius”), located at 122 East 42nd Street, 
New York, New York 10017. 


According to the order, the Commission has rea- 
son to believe, among other things, that (a) the is- 
suer’s offering circular contained misleading state- 
ments of material facts and omitted to state 
material facts necessary to make the statements 
made, in light of the circumstances under which 
they were not misleading and (b) the offering, if 
continued, would be in violation of Section 17 of 
the Securities Act, as amended. 


The two requests for a hearing having been with- 
drawn, and no hearing having been held in this 
matter, the Commission found that it was in the 
public interest and for the protection of investors 
that the exemption be permanently suspended. 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17896/June 26, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another na- 
tional securities exchange:' 


Wendy’s International, Inc. 
Common Stock, No Par Value (File 
No. 7-5944) 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 





' Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 30937 (June 
11, 1981). The Commission has received no com- 
ments with respect to this application. 
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240.11Aa3-— 1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17897/June 26, 1981 


In the Matter of Applications of the 


BOSTON STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(C) of the Securities Exchange Act of 
1934 (Act) and Rule 12f-1[17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are registered on anoth- 
er national securities exchange:' 


Lake Shore Mines Ltd. 


Capital Stock, $1 Par Value (File 
No. 7-5942) 


Wright-Hargreaves Mines Ltd. 
Common Stock, No Par Value (File 
No. 7-5943) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 30936 
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(June 11, 1981). The Commission has received no 
comments with respect to these applications. 


SEC DOCKET/1421 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17898/June 26, 1981 


In the Matter of Applications of the 

BOSTON STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Boston Stock Exchange (“BSE”) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Brown-Forman Distillers Corp. 
Class A Voting Common Stock ($.30 
Par Value) (File No. 7-5939) 


Class B Non-Voting Common Stock 
($.30 Par Value) (File No. 7-5940) 


Wendy’s International, Inc. 
Common Stock, No Par Value (File 
No. 7-5941) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act,, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 





' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 30935 
(June 11, 1981). The Commission has received no 
comments with respect to these applications. 
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of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications wouid not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17899/June 26, 1981 


A notice has been issued giving interested per- 
sons until July 13, 1981 to comment on the appli- 
cation of the Cincinnati Stock Exchange for unlist- 
ed trading privileges in the common stock (no par 
value) of WENDY’S INTERNATIONAL which is 
listed and registered on one or more other national 
securities exchanges and is reported in the con- 
solidated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17900/July 1, 1981 


A notice has been issued giving interested per- 
sons until July 23, 1981 to comment on the appli- 
cation of CANADA SOUTHERN PETROLEUM 
LTD. to withdraw its capital stock ($1 par value) 
from listing and registration on the Pacific Stock 
Exchange, Inc. and the Boston Stock Exchange, 
Inc. and the applications of those exchanges for 
unlisted trading privileges in such stock. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17901/June 29, 1981 


ADMINISTRATIVE PROCEEDINGS FILE NO.:: 
3-6035 


In the Matter of 


BRUCE T. O’DELL 
GARY N. SHAW 


ORDER INSTITUTING PUBLIC PROCEEDINGS 
AND IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
administrative proceedings be instituted with re- 
spect to Bruce T. O’Dell (O'Dell), a registered rep- 
resentative formerly associated with the St. Louis, 
Missouri office of a registered broker-dealer, and 
Gary N. Shaw (Shaw), the former manager, pursu- 
ant to Sections 15(b) and 19(h) of the Securities 
Exchange Act of 1934. 


In anticipation of this administrative proceeding, 
O’De!l and Shaw have each submitted an Offer of 
Settlement which the Commission has determined 
to accept. Solely for the purposes of the instant 
proceeding and without admitting or denying the 
allegations and findings contained herein, the Re- 
spondents hereby consent to the findings and or- 
der of the Commission imposing remedial sanc- 
tions. 
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Accordingly, IT IS ORDERED that such proceed- 
ings pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


On the basis of this Order for Proceedings and the 
Offers of Settlement by O’Dell and Shaw, the 
Commission makes the following findings: 


1. During the period from in or about Sentember 
1979 to in or about October 1979, O’Dell willful- 
ly violated Section 17(a) of the Securities Act of 
1933 and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in connection with 
the purchase and sale of the common stock of 
Victoria Station, Inc. As part of the aforesaid 
conduct and activities, O’Dell among other 
things, circulated unsubstantiated rumors with- 
out adequately disclosing the source and 
unsubstantiated nature of these rumors. 


. During the period from in or about September 
1979 to in or about October 1979, Shaw failed 
to reasonably supervise O’Dell, a person sub- 
ject to his supervision, with a view toward pre- 
venting the violations described above. 


IV. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT IS ORDERED that: 


1. O'Dell be suspended from association with any 
broker or dealer, investment company or invest- 
ment adviser or affiliate thereof, for a period of 
seven (7) calendar days effective at the opening 
of business on the second Monday after the 
date of this Order. 


. Shaw be prohibited from serving in any supervi- 
sory capacity in association with any broker or 
dealer, investment company or investment ad- 
viser or affiliate thereof for a period of 60 days 
effective at the opening of business on the sec- 
ond Monday after the date of this Order. 
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By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17902/June 30, 1981 


Administrative Proceeding 

File No. 3-6036 

In the Matter of 

MICHIGAN NATIONAL CORPORATION 


ORDER INSTITUTING PROCEEDINGS PURSU- 
ANT TO SECTION 15(c)(4) OF THE SECURITIES 
EXCHANGE ACT OF 1934, AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Securities and Exchange Commission (“Com- 
mission’) deems it appropriate and in the public 
interest that proceedings pursuant to Section 
15(c)(4) of the Securities Exchange Act of 1934 
(‘Exchange Act’) [15 U.S.C. 780(c)(4)] be insti- 
tuted with respect to Michigan National Corpora- 
tion (“MNC”) to determine whether certain reports 
filed by MNC with the Commission from 1973 to 
the present failed to comply in any material re- 
spect with the provisions of Section 13(a) of the 
Exchange Act [15 U.S.C. 78m(a)] and the Rules 
and Regulations promulgated thereunder.' 


Simultaneously with the institution of these pro- 
ceedings, MNC has submitted an Offer of Settle- 
ment, Consent and Undertakings (‘Offer of Settle- 
ment’) for the purpose of disposing of the issues 
raised in these proceedings. Under the terms of 
the Offer of Settlement, MNC, solely for the pur- 
pose of these proceedings, consents to the issu- 





' Section 15(c)(4) of the Exchange Act permits the 
Commission to issue findings and order compli- 
ance with respect to failure to comply in any mate- 
rial respect with the provisions of Sections 12, 13, 
or 15(d). 
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ance of this Order and makes certain undertakings 
which are accepted by the Commission as de- 
tailed hereinafter. MNC consents to the Findings 
and Order of the Commission and enters the un- 
dertakings without admitting or denying any of the 
Findings herein, and on the understanding that 
nothing contained herein shall constitute an adju- 
dication of any issue of fact or law. 


The Commission has determined that it is appro- 
priate and in the public interest to accept the Offer 
of Settlement of MNC and the undertakings of 
MNC stated above, and accordingly is issuing this 
Order. 


Michigan National Corporation (“MNC’), a Dela- 
ware Corporation with its principal offices in 
Bloomfield Hills, Michigan, is a holding company 
for 25 comme. tial bank affiliates. MNC has securi- 
ties registered with the Commission pursuant to 
Section 12(b) of the Exchange Act [15 U.S.C. 
781(b)] and its shares are traded over the counter. 
Total assets for the year ended December 31, 
1980 were $5.8 billion. Stanford C. Stoddard (‘‘Mr. 
Stoddard”) is, and at all relevant times herein was, 
a control person of MNC, the president and chief 
executive officer of MNC,? and a director of six 
MNC affiliated banks, including the two largest, 
Michigan National Bank and Michigan Nationa! 
Bank of Detroit. 


|. FINDINGS 
Introduction 


The federal securities laws require registrants fully 
to disclose, among other things, company transac- 
tions in which officers, directors or 10% sharehold- 
ers have a direct or indirect material interest. Pos- 
sible conflicts of interest and transactions which 
inure to the personal benefit of officers or directors 
are required to be disclosed in a wide variety of fil- 
ings with the Commission, including prospectuses, 
proxy statements and annual reports to the Com- 
mission. Since becoming a public company in 
1972, MNC in material respects has failed to make 
sufficient disclosures required of it in these areas 
of required disclosure to its stockholders and the 
investing public in general. 





2 There is no chairman of the board of MNC. 
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MNC has failed to adequately disclose all of the 
circumstances under which its subsidiaries en- 
gaged in the practice of selling bank premises to 
and leasing them back from certain officers and di- 
rectors of MNC and MNC subsidiary banks, 
including Mr. Stoddard, and their affiliates (here- 
after ‘related parties’). 


This sale-leaseback practice originated many 
years prior to MNC’s becoming a public company 
in 1972. A framework for these transactions was 
created by the founder of the Michigan National 
banks, Mr. Stoddard’s father, to facilitate bank 
growth by the expansion of bank branches and to 
provide additional capital for lending purposes. 
That general framework can be described as fol- 
lows. Property desired for a branch would be ac- 
quired by a bank and remodeled by it to suit the 
unique requirements of a branch bank. It then 
would be sold at cost without the bank’s payment 
of customary brokerage and other fees. An affili- 
ated bank often would provide mortgage financing 
at prevailing rates. A lease would be executed pro- 
viding for rental 2-3% above the mortgage debt 
service. 


After MNC became a public company, this sale- 


leaseback practice was continued. While some of 
the details of these sale-leaseback transactions 
have been disclosed, MNC has failed to disclose 
that these transactions were entered into by the 
MNC banks generally without attempting to market 
them to unrelated parties or determining the mar- 
ket value of the sale-leaseback transactions as a 
whole, frequently without attempting to negotiate 
the terms with the related parties, and without as- 
sessment of alternatives to related party sale- 
leaseback transactions.? These alternatives in- 
cluded continued ownership of bank premises by 
MNC or an MNC subsidiary, as well as active mar- 
keting of sale-leasebacks to unrelated parties. 





3 There would only be an element of risk to the 
purchaser/lessor in these transactions in the event 
of failure of the lessee MNC subsidiary bank or in 
those transactions where the lease term was less 
than the term of the underlying mortgage on the 
property since the lessor was always personally li- 
able on the mortgage. In all instances the credit 
worthiness of the purchaser justified the extension 
of credit, independent of the value of the lease or 
the real property. 
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Sale and Leaseback of Bank Property with 
Related Parties 


The federa! banking laws prohibit national banks 
from owning bank premises in excess of the 
amount of the bank’s capital stock (12 U.S.C. 
371(d)). When a bank reaches that fixed asset 
limitation it cannot own additional bank premises 
until it generates further capital stock. In the case 
of a bank holding company, the banking laws per- 
mit the formation of a nonbanking subsidiary to 
hold branch bank property for rental to bank sub- 
sidiaries. The federal banking laws also permit 
branch bank property to be sold to and/or rented 
from its officers and directors, or those of an affili- 
ated company (12 U.S.C. §375). 


Prior to the formation of the holding company, 
MNC banks, which reached their fixed asset limi- 
tations and wished to expand their branching op- 
erations over time, sold to and leased back 19 of 
their branch properties to Mr. Stoddard or persons 
related to him and 10 similarly with other related 
parties according to the practice described above. 
After the formation of MNC, the MNC banks con- 
tinued to sell and leaseback certain of their branch 
properties. In all, MNC subsidiary banks entered 
into 52 such transactions: 46 of them were with re- 
lated parties; 32 occurred since MNC became a 
public company; of those, 15 were with Stoddard 
interests.4 Since 1972, various MNC banks have 





4 The Staff has recently been informed that since 
MNC’s Board resolution of April 1978 restricting 
related party sale and leaseback transactions (see 
footnote 21), MNC has entered into 21 additional 
sales and leasebacks of subsidiary bank branch 
properties with persons who have business con- 
tacts with MNC banks. Those transactions have 
not been reviewed by the Staff and the analysis 
and conclusions reached in this Order do not in- 
clude those transactions. 


In all, MNC states that its subsidiary banks en- 
tered into a total of 73 sale and leaseback transac- 
tions. According to MNC, approximately 38% (28) 
of those transactions were entered into with per- 
sons who, although not officers, directors or affili- 
ates of MNC or its subsidiaries, had some prior 
business relationship with an MNC subsidiarv 
bank; the remaining 62% (45) of them were with 
related parties. 
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provided an aggregate of $6,371,500 in mortgage 
financing of total purchases by related parties of 
$8,635,943. Those mortgages called for repay- 
ment of all principal loaned plus $7,461,700 in in- 
terest. These aggregate mortgage obligations of 
$13,833,200 are offset by MNC subsidiary bank 
obligations to pay $19,086,555 in rental payments 
to the related parties. 


The terms of the sale-leaseback transactions vary; 
however, the following generalizations can be 
made. Property purchase price, lease period and 
rental amounts were historically fixed within nar- 
row parameters, leaving only modest room for ne- 
gotiation. Sales prices were usually equal to the 
MNC subsidiary bank cost of the premises or its 
depreciated cost.*® 


An MNC subsidiary bank (other than the tenant 
bank) provided mortgage financing in about three- 
quarters of the related party transactions.® All 
these financings were at prevailing market rates. 
Rental payments were fixed in amounts approxi- 
mately 1.75% to 3.5% greater than the debt serv- 
ice payments, providing the purchasers with a 
pretax positive cash flow and with an initial period 
of after-tax positive cash flow. In 10 of the 32 
leaseback transactions entered into between 1972 
and 1977 no down payment was made. In the re- 
maining 22 transactions, the leases provide to the 
purchasers between 4.8% and 27.7% pretax cash 
return on their down payment, the average return 
being 16%. In these 32 leases the lessors re- 
ceived annually income averaging 11% of the pur- 





5 Such appraisals as were made were made by 
the financing bank for the purpose of assessing 
the adequacy of the property for mortgage pur- 
poses, rather than for the purpose of assessing 
the sales price. The mortgage files relating to 9 of 
the properties do not reflect that a written apprais- 
al of the property was made or obtained by a lend- 
ing officer either prior to sale or after the sale. It is 
not clear whether appraisals of some type were 
made. Twenty-two others were appraised for mort- 
gage purposes after the transactions had been 
consummated. 


6 Since the net worth of related parties was known 
to the bank, financing was often provided without a 
current financial statement being provided to the 
bank. 
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chase prices of the properties, but this calculation 
does not take into account the lessor’s tax benefits 
or the extent to which the lessor financed the pur- 
chase price, often through an MNC subsidiary 
bank. The purchasers also received the usual tax 
benefits derived from the ownership of property 
held for a trade or business, consisting of the 
deductibility of depreciation expense and any in- 
terest paid during the period of ownership. The 
bank premises were pruchased variously for tax 
shelter, cash flow return, return on investment, or 
potential capital growth. 


The terms of the leases range between 10 to 25 
years. The rentals over the entire terms are a fixed 
amount. These leases do not contain escalation 
clauses, often found in commercial leases, for in- 
creases over the term related to inflation or to the 
bank’s growth or income. There are, however, no 
renewal or repurchase options. 


As is generally true of any corporation’s decision 
to sell and leaseback rather than own property it 
occupies, the MNC subsidiary bank’s sale- 
leaseback practice had varying consequences. By 
selling, the MNC subsidiary bank transferred to 
the purchaser-lessor the property’s potential for 
appreciation and, correspondingly, avoided the 
risk of depreciation in the value of the property 
over the period of its occupancy by the MNC sub- 
sidiary bank. When the MNC subsidiary bank sold 
a property, it transferred its ownership in ex- 
change for sale proceeds (cash), often provided 
by another MNC subsidiary bank in the form of a 
mortgage loan, on which it then could generate in- 
terest income, but by leasing the MNC bank obli- 
gated itself to pay rentals, over a term often as 
long as the mortgage, at slightly in excess of the 
purchaser-lessor’s debt service expense. The 
sale-leaseback transactions did satisfy the desires 
of MNC subsidiary banks to free themselves from 
the statutory fixed asset limitations on bank ex- 
pansion, but there is no evidence that the MNC 
banks considered any of several alternatives to 
the practice of dealing principally with related par- 
ties which could have achieved the same objec- 
tives and mix of benefits on terms which, on bal- 
ance, might have been more favorable to MNC 
had the MNC subsidiary banks dealt with unre- 
lated parties. 


Mr. Stoddard and persons related to him lease 13 
premises to MNC banks (of which 7 originated in 
sale and leasebacks) on which MNC banks pay an 
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aggregate of $325,679 in annual rentals with lease 
terms ranging from 10 years to 25 years. Seven of 
these leased premises were purchased with funds 
loaned by subsidiary banks of MNC; one was 
100% financed. (Three occurred after 1972.) Mr. 
Stoddard shares ownership in 21 other bank prop- 
erties through partnerships in which he is a part- 
ner. These transactions have produced annual ag- 
gregate lease payments by MNC banks of 
$930,682 per year. 


In the 1960s Mr. Stoddard, then an executive offi- 
cer in the two largest MNC banks, entered into two 
partnerships which have invested in MNC subsidi- 
ary bank premises and many other real and per- 
sonal properties totally unrelated to MNC and any 
MNC subsidiary banks: Butler Properties’ and 
Claire-Ann Company.® Mr. Stoddard’s partners ob- 





7 Butler Properties is a partnership formed in 1966 
by Mr. Stoddard and another individual to, among 
other things, buy and lease or develop property al- 
ready owried by Butler Properties for lease as 
bank premises, and for other purposes. Mr. 
Stoddard’s partner is a director of four MNC sub- 
sidiary banks, including the two largest. This part- 
nership has bought and sold several leaseback 
properties. Butler Properties currently leases 6 
properties to MNC banks (3 of which originated in 
sale leasebacks) aggregating $236,216 in annual 
rentals with lease terms ranging from 15 to 25 
years. Five of the 6 premises were financed by 
MNC banks. One, purchased by Butler Properties, 
was 100% financed by an MNC bank. Mr. 
Stoddard’s partner individually owns other lease- 
back property as well. 


8 Claire-Ann Company is a partnership formed by 
Mr. Stoddard and another director of two MNC 
banks. Claire-Ann Company was created among 
other things to develop bank properties and to 
invest in other real and personal property totally 
unrelated to any MNC subsidiary banks. Claire- 
Ann Company has 7 leases of premises to certain 
of the subsidiary banks (of which 6 originated in 
sale and leasebacks) aggregating $249,150 in an- 
nual rentals, with lease terms ranging from 10 
years to 25 years, expiring at various dates be- 
tween 1983 and 1996. Purchases of 6 of the 
leased premises were approximately 90% fi- 
nanced ‘by loans from subsidiary banks of MNC; 
one was 100% financed. 
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tained mortgage loans in their own names, and of- 
ten advanced personal funds for downpayments, 
to purchase MNC subsidiary bank premises. The 
properties were then conveyed to the respective 
partnerships, but Mr. Stoddard’s partners re- 
mained obligors on the notes. In 1975 Mr. Stod- 
dard entered into a third partnership for invest- 
ment in various real and personal properties, 
Amberly Properties.? Mr. Stoddard, persons relat- 
ed to him and these partnerships own interests in 
34 MNC bank buildings. The MNC subsidiary 
banks occupy approximately 400 premises. 


When one nonmanagement director of MNC be- 
came aware of the practice of sale and lease- 
backs, he sought out Mr. Stoddard and requested 
an opportunity to purchase three. Subsequent to 
the inception of the Commission's investigation 
the director sold all 3 bank properties so that these 
transactions would not continue to be reported in 
proxy statements. 


Two management directors, together with their 
wives, presently have 3 leases of premises to cer- 
tain of the subsidiary banks which originated in 
sale and leasebacks. Those leases provide for an 
aggregate of $87,100 in annual rentals, with lease 
terms of 25 years, expiring at various dates be- 
tween 1999 and 2001. All 3 purchases were 100% 
financed, 1 by an MNC subsidiary bank; the other 
2 by banks unrelated to MNC. The aggregate an- 
nual rental payments on these 3 leases provide 
$10,866 in excess of the related debt require- 
ments per year for 25 years. These leases obli- 
gated MNC to pay rentals of over $2 million over 
25 years (approximately $80,000 per year). Those 





9 Amberly Properties was formed in 1975 by Mr. 
Stoddard and another director of an MNC bank to 
purchase various real and personal properties 
many of which are totally unrelated to MNC sub- 
sidiary banks. Amberly Properties has a total of 7 
leases of premises to certain of the subsidiary 
banks (of which 7 originated in sale and lease- 
backs) aggregating $119,637 in annual rentals in 
1979, with lease terms ranging from 10 years to 
20 years, expiring at various dates between 1985 
and 1997. Purchases of 6 of the 7 lease premises 
were financed by loans from subsidiary banks of 
MNC; 5 of those purchases were 100% financed. 
Mr. Stoddard’s partner personally owns 2 lease- 
back properties, both financed by MNC banks. 
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rentals were on properties MNC subsidiary banks 
sold for an aggregate of $912,288 comprised of 
$585,000 on the sale of 2 properties, which were 
financed by unrelated banks and $327,288 
($130,000 principal and $197,288 in interest) on 
the third transaction which was financed by an 
MNC subsidiary bank. One of these directors and 
his wife lease another property to an MNC subsidi- 
ary bank at an annual rental of $51,240 and with a 
term of 25 years expiring in 1996. Purchase of the 
leased property was financed by a loan from a 
subsidiary bank of MNC. 


Ten of the remaining leaseback transactions were 
with officers and directors of MNC subsidiary 
banks. Six more are with persons MNC describes 
as “unrelated persons,” but each has business re- 
lationships with MNC subsidiaries. In most of 
these transactions, financing was obtained from 
an MNC subsidiary bank at interest rates and on 
terms which were comparable to market and ap- 
proximately comparable to the rates given to MNC 
directors. While the range of the percentage of the 
amount financed was relatively the same as that of 
MNC directors, the average amcunt of the pur- 
chase price financed was 3% less than that of the 
MNC directors. Three of these leases have renew- 
al options. None of the leases with MNC directors 
have such options. 


Leases of Personal Property 


Mr. Stoddard has also entered into leasing trans- 
actions with certain MNC bank subsidiaries 
involving personal property.'° 


In 1976 Mr. Stoddard and a director of MNC 
formed S & S Investments, a partnership, to buy 
and lease personal property. Mr Stoddard inquired 
of an MNC vice-president, what bank equipment 
might be available to lease. The vice-president 
identified 130 teller machines which were part of 





'0 MNC has very recently obtained and provided to 
the Commission two letters from third party equip- 
ment leasing firms, which the Staff have not evalu- 
ated in light of the review procedures contem- 
plated and set forth in paragraphs b, c and d of the 
Undertaking herein, purporting to show that the 
terms of the S & S and Stoddard leases discussed 
herein were comparable with leases then obtaina- 
ble from unaffiliated parties. 
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prior purchase orders placed by an MNC subsidi- 
ary bank with the Burroughs Corporation (‘“Bur- 
roughs’’) in late 1975 and early 1976 for 700 
machines. On September 1, 1976, Burroughs de- 
livered the machines to an MNC subsidiary bank. 
On December 31, 1976, S & S purchased from 
Burroughs 130 of the machines for $317,724, a 
price which reflected the benefit of the MNC sub- 
sidiary bank’s volume discount on the entire 700 
machine order. Of the $317,724, S & S provided 
$32,723 as a cash investment and borrowed the 
remaining $285,000. S & S entered into a lease 
agreement with an MNC subsidiary bank for a 
three-year period at $63,720 a year.'’ The part- 
ners received a 29.2% pre-tax return on their 
$32,723 equity cash invested in the first year, plus 
$22,000 in investment tax credit.12 


The MNC bank obtained a 3-year lease without re- 
newal terms. That lease was renewed in Decem- 
ber 1979 for 4 years at an increase in the yearly 
rental of $10,800, reflecting a general increase in 
prevailing interest rates. The MNC subsidiary bank 
now contends that a consequence of leasing rath- 
er than owning the equipment has been that it 
gave up the investment tax credit and any residual 
value and obtained the use of the equipment at a 
cost to it less than had it purchased the equip- 
ment. 





11 After Mr. Stoddard indicated an interest in leas- 
ing the equipment, Burroughs furnished a bid to 
lease the equipment to the MNC subsidiary banks. 
That bid, which was $124,488, exceeded the rent- 
als in the S & S leases by $60,768. The MNC sub- 
sidiary banks did not explore leasing it from an in- 


’ dependent third party investor, who also might 


have leased at lower rates than Burroughs be- 
cause of the greater value of tax benefits (invest- 
ment tax credit andd interest deductions) to any 
third parties whose marginal tax bracket exceeded 
Burroughs’. 


12S & S paid $54,162 in debt service to a bank 
which was formerly an MNC subsidiary, on a loan 
of $285,000. S & S received the customary tax 
benefits including investment tax credit in the first 
year and both depreciation and interest expense 
deductions thereafter. MNC banks paid all mainte- 
nance costs after the first year. 
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in 1977, Mr. Stoddard personally entered into a 
bank equipment lease with an MNC subsidiary 
bank. Mr. Stoddard purchased for $50,480, eight 
proof machines which had been on order by the 
bank from Burroughs. Mr. Stoddard paid the full 
purchase price out of his own funds, and entered 
into a three-year lease with the bank, calling for 
annual lease payments of $10,380. The transac- 
tion as structured permitted Mr. Stoddard, rather 
than the MNC bank, to take the investment tax 
credit of $5,000. Mr. Stoddard received a cash-on- 
cash return of 20%, a yearly cash flow of $10,400 
for each of 3 years, as well as the investment tax 
credit and depreciation deductions which exceed 
lease income in the first year. In September 1980 
the lease was renewed for 4 years at an annual 
rental of $7,488 which was $2,892 less than the 
initial lease. Over the 7 years, and assuming no 
residual value on the equipment, Mr. Stoddard re- 
ceived aggregate rental payments which ex- 
ceeded his investment of $50,480 by $10,672. 


On October 1, 1977, S & S purchased and then 
leased to an MNC subsidiary bank another 95 tell- 
er machines. S & S paid $19,520 cash and fi- 
nanced the remaining purchase price of $210,000 
with an unaffiliated bank. Rental payment over the 
3-year term was $49,596 per year.'? Pretax posi- 
tive cash flow to S & S was 7% (or $1,370) in the 
first year and 23% (or $4,530) in each of the next 





13 MNC has very recently obtained and provided to 
the Commission a letter from Burroughs, which the 
Staff have not evaluated in light of the review pro- 
cedures contemplated and set forth in paragraphs 
b, c and d of the Undertaking herein, purporting to 
show that the lease terms Burroughs would have 
offered on the equipment were $184,680 per year 
for each of three years. Also see footnote 9 re- 
garding the letters from third party equipment leas- 
ing terms purporting to show that the terms of the 
Stoddard Lease were comparable to market. In 
1977, the MNC subsidiary bank involved obtained 
a one-year lease quote from Burroughs of 
$190,380. Again, the MNC subsidiary banks did 
not at the time explore leasing the equipment from 
an independent third-party investor, who might 
also have leased at lower rates than Burroughs 
because of the greater value of tax benefits (in- 
vestment tax credit and interest deductions) to any 
third parties whose marginal tax bracket exceeded 
Burroughs’. 
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two years. With depreciation, interest and the first 
year investment tax credit of $22,952, this trans- 
action produced tax shelter for the partners, which 
exceeded their income from the lease during the 
first year. That iease expired in September of 1980 
and was renewed for four years at a rental in- 
crease of $7,176 per year, reflecting a general in- 
crease in interest rates. 


ll. FAILURE TO COMPLY WITH DISCLOSURE 
REQUIREMENTS 


1. Introduction 


Rule 13a-1 under the Exchange Act requires issu- 
ers with securities registered pursuant to Section 
12 of the Exchange Act (such as MNC) to file an 
annual report with the Commission on the appro- 
priate form. Form 10-K is the form prescribed for 
most such issuers, including MNC. 


The requirements of Form 10-K as they pertain to 
this proceeding include the following: 


(1) A requirement that the issuer dis- 
close the location and general character 
of its materially important physical prop- 
erties; 


(2) A requiremen. that the issuer dis- 
close the value of personal benefits and 
property provided to officers an direc- 
tors as well as their salaries and bonus- 
es; 


(3) A requirement that the issuer dis- 
close all transactions to which the issu- 
er was or is to be a party and in which 
certain persons, including officers or di- 
rectors, had or are to have a direct or in- 
direct material interest.14 





14 Former Instruction H to Form 10-K provided that 
an issuer filing definitive proxy materials may omit 
in its Form 10-K the information called for by items 
(2) and (3) above, since these matters are also re- 
quired to be filed in proxy statements. An issuer 
whose proxy statement fails adequately to dis- 
close such information has failed to comply with 
the provisions of Section 13(a) and Rules 12b-20 
and 13a-1 thereunder as well as those of Section 
14(a) and Rules 14a-3 and 14a-9 thereunder. 
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In addition to the general rule that untrue state- 
ments of material fact made in the Form 10-K con- 
stitute a violation of Section 13(a) and Rule 13a-1 
thereunder, Rule 12b-20 under the Exchange Act 
requires the disclosures of such further material 
information (in addition to that expressly required) 
as may be necessary to make the required state- 
ments not misleading. 


2. Disclosure Problems 


For 1972 and 1973 MNC’s 10-K’s contained a 
general statement that all indebtedness of direc- 
tors and officers were in the ordinary course and 
on comparable terms. They also contained a 
statement that the various banking premises under 
lease or leaseback arrangements with related par- 
ties were on substantially the same terms as those 
prevailing at the time for comparable leases with 
other persons. The 10-K also listed the premises 
under lease, the annual rental, the lease term and 
year of expiration. The 1974 to 1979 MNC 10-K’s 
omitted the item concerning the interests of man- 
agement in certain transactions and referred to the 
proxy statements. During the pendency of the 
staff's investigation, MNC renewed and increased 
disclosure of these matters. Notes to the 1977, 
1978 and 1979 financial statements include a gen- 
eral statement that all indebtedness of directors 
and officers occurred in the ordinary course and 
on comparable terms. The notes also disclosed 
that the corporation had leases (primarily bank 
premises) with certain related parties. In 1977 the 
notes disclosed that the amounts paid under these 
leases were not material. The notes in 1978 and 
1979 10-K’s disclosed the amount of aggregate 
lease payments, and the amount of the capitalized 
lease obligations. 


MNC’s reports on Form 10-K for the years 1974 to 
1979 contained a statement that certain items of 
the form including the item pertaining to manage- 
ment remuneration and transactions were omitted 
because they were either not applicable or the cor- 
poration had filed a definitive proxy statement pur- 
suant to Regulation 14A. 


MNC’s registration statment in 1972 and its proxy 
statements, between 1974 and 1975'5 which were 


'S The 1973 proxy statement duplicated the disclo- 
sures in the 1973 10-K. 


1430/SEC DOCKET 


referenced in MNC’s annual reports to the Com- 
mission, disclosed the transactions as follows: 


The subsidiary banks occupy various 
banking premises under lease or lease- 
back arrangements directly or indirectly 
with certain directors and officers of the 
bank and their associates. These 
leases, in the opinion of management, 
were made on substantially the same 
terms as those prevailing at the time for 
comparable leases with other persons. 


The disclosure also included a list of the proper- 
ties, the MNC related party involved, the annual 
rental, the lease term and the year of expiration. 


For 1976-1977 the proxy statements contained 
the same information, but the word “leaseback” 
was omitted and the information was aggregated. 


The 1978, 1979 and 1980 proxies, filed subse- 
quent to the Commission's investigation, disclosed 
that properties were sold to MNC officers and di- 
rectors and indicated whether the transactions 
were MNC bank financed and the purchase price. 
In 1979 and 1980 MNC further disclosed that inci- 
dental tax benefits were realized by the related 
parties and that the company engaged in lease- 
backs to avoid fixed asset limitations and to permit 


flexibility with regard to the use of leased prem- 
ises. 


In connection with the filing of its 1978 proxy, MNC 
hired an “independent expert,” (the “Reviewer’’)'® 
to review leaseback transactions. The Reviewer 
was required to analyze all MNC subsidiary bank 
leaseback transactions by whatever criteria he 
deemed appropriate and to determine whether he 
could concur with MNC’s customary disclosure 
that all such leasebacks were on substantially the 
same terms as had they occurred with nonaffili- 
ated persons. 





16 The “expert,” hired on the recommendation of a 
major New York investment banking firm, had no 
previous relationship with MNC or any of its offi- 
cers and directors and did have substantial experi- 
ence advising several other major corporations 
about real estate matters over many years. 
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He determined the transactions were ‘“compara- 
ble” if the “return on investment” was not greater 
than 2-3 percentage points over the mortgage in- 
terest rate or an “insurance” rate.'? The former 
test, chosen by the Reviewer, paralleled MNC’s 
procedure for structuring these transactions.'® In 
the latter test the Reviewer compared the return 
on investment in MNC sale-leasebacks, where 
MNC-related parties invested little or no equity, 
with cash-on-cash returns received by insurance 
companies on mortgages granted without ob- 
taining any equity interest or incidental tax bene- 
fits. Such a comparison was not appropriate in the 
Commission's view. 








'7 Specifically, if any lease transaction met any of 


the following criteria it was accepted as compara- 
ble: 


1. The return on investment (“ROI”) (de- 
fined as the quotient of the net annual 
rental divided by the purchase price) is 
not more than 2% over both the actual 
mortgage rate and the insurance rate in- 
dex. 


2. The ROI is not more than 2% over the 
insurance rate index and not more than 
3% over the aciual mortgage rate. 


3. The ROI is not more than 2% over the 
actual mortgage rate and not more than 
3% over the insurance rate index. 


(a) With no mortgage on the proper- 
ty, the ROI is comparable to other 
leases that meet tests (1), (2) or (3). 


4. Only one comparison is available and 
the ROI is not more than 2% over it. 


18 The MNC subsidiary bank set the lease terms 
by offering a “return on investment” (Annual lease 
as a percentage of purchase price) several per- 
centage points over the mortgage rate. E.g., a 
mortgage was granted at 9 percent to finance a 
building costing $212,000. The MNC subsidiary 
bank gave a yearly rental rate of 2.6 percent over 
the mortgage rate of 9 percent, or $24,600 per 
year (11.6 percent of $212,000). 
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MNC’s 1978 and 1979 proxy statements stated 
that an independent financial and real estate ex- 
pert reviewed the sale and leasebacks and leases. 
It was his opinion that 28 sale and leaseback 
transactions were deemed to be made on sub- 
stantially the same terms as those prevailing at 
the time for comparable transactions with nonaffili- 
ates. Nine sale and leaseback transactions (sub- 
sequently voluntarily amended by the lessors to 
meet the expert’s criteria) were deemed by the ex- 
pert not to be comparable to transactions with 
nonaffiliated persons. 


MNC’s disclosure of the S & S equipment leases 
in its 1977 through 1980 proxy statements stated 
that equipment leases existed with Mr. Stoddard 
and his partnership, the lease duration, and 
amount of rentals paid. In its proxy statements 
from 1978 to 1980 MNC stated that, in the opinion 
of management, these leases were made on sub- 
stantially the same terms as those prevailing at 
the time for comparable equipment leases with 
other persons not affiliated or associated with the 
Company or its affiliates. MNC indicated in 1979 
that the leases were intended to provide “a lower 
lease cost of the equipment to the banks” and to 
provide “tax benefits to the lessors.” 


Ill. CONCLUSIONS 


The Commission finds MNC’s disclosure in its pe- 
riodic filings and proxy statements of the sale- 
leaseback transactions with related parties to be 
inadequate. None of the disclosures over the 
years has conveyed a complete sense of all the 
circumstances involved in the transactions. In cer- 
tain years MNC failed adequately to disclose that 
the properties were bought from the MNC banks, 
that almost all were sold either to related parties or 
persons who had prior business relationships with 
MNC subsidiary banks, that other MNC banks fi- 
nanced several of the purchases, or the terms of 
the purchases and leases. MNC’s disclosures did 
not adequately discuss the benefits to the related 
parties in these transactions, including the cus- 
tomary consequences of sale-leaseback transac- 
tions to the MNC banks or to the related parties. 
Further, MNC indicated that the terms of the trans- 
actions were comparable to arm’s-length transac- 
tions when, in fact, there is no evidence that the 
MNC banks made any attempt to determine 
whether the related parties received terms more 
favorable to them than the MNC banks would have 
had to give had the MNC banks made an effort to 
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market the sale-leaseback packages to unaffili- 
ated persons. Additionally, while MNC disclosed 
that the banks engaged in leasebacks to avoid 
fixed asset limitations, it did not disclose that other 
options were available to the banks to avoid the 
limitations but were not pursued. 


The Commission further finds that the disclosure 
that it was the opinion of a real estate ‘expert’ 
that a majority of the sale-leasebacks were “made 
on substantially the same terms as those prevail- 
ing at the time for comparable transactions with 
nonaffiliates’” was deficient because the “expert's” 
calculations and analysis did not provide a reason- 
able basis to conclude that the leaseback terms 
were comparable. MNC, while relying on the “ex- 
pert’s’ qualifications and report, nevertheless 
should not, for reasons hereinbefore expressed, 
have represented that the ‘“expert’s’” results sup- 
ported such a conclusion. The Reviewer's “objec- 
tive criteria,” which were never disclosed, were 
not totally applicable. He was not asked to and did 
not review the transactions from the standpoint of 
sale-leasebacks with tax benefits to the investor, 
nor was he asked to make nor did he make a com- 
parison of the leaseback terms with other lease- 
back investments in the market place, or the rela- 
tive benefits to the MNC banks of the leaseback 
terms as compared to other possible methods of 
securing space for MNC subsidiary bank 
branches. 


MNC’s disclosures with respect to the transactions 
involving leases of bank equipment were not ade- 
quate. MNC’s statement that the terms were sub- 
stantially the same as those prevailing at the time 
for comparable equipment leases with persons not 
affiliated was misleading because MNC did not 
compare the terms of the Stoddard equipment 
leases with comparable transactions with unre- 
latea third party investors, but rather compared 
them only with higher lease terms from the manu- 
facturer. MNC stated that the equipment leases to 
S & S (in which Mr. Stoddard is a partner) “were 
intended to provide a lower lease cost ... and to 
provide tax benefits to the lessors’'? but did not 





18 MNC voluntarily made this disclosure notwith- 
standing that it states that it was not aware of any 
Commission requirement for the disclosure of the 
customary tax incidents of transactions involving 
related parties. 
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disclose that Mr. Stoddard inquired what bank 
equipment might be available for lease, and that 
an officer of the MNC subsidiary bank reversed an 
earlier decision by the bank to purchase the equip- 
ment. Moreover, MNC did not indicate the tax ben- 
efits given up by the MNC subsidiary banks or the 
cost of these transactions to the MNC subsidiary 
banks. 


IV. OFFER OF SETTLEMENT 
AND UNDERTAKINGS 


MNC has submitted an Offer of Settlement to the 
Commission in which it undertakes that: 


(a) MNC will create within 30 days of the 
entry of the Commission Order (‘‘Or- 
der’) in this matter a Review Committee 
of the Board of Directors of MNC, to be 
comprised of persons: (1) who are not 
present or former members of manage- 
ment; (2) who do not have any relation- 
ship with any sale or sale and lease- 
back transaction involving MNC or its 
subsidiaries; (3) who do not have loans 
with MNC or its subsidiaries which were 
granted otherwise than in the ordinary 
course of business or on preferential 
terms; (4) who are not officers or direc- 
tors or 5% direct or indirect owners of 
any entity with indebtedness to MNC 
subsidiary banks exceeding 10% of that 
entity's total assets; and (5) to whom 
the Commission does not object; 


(b) Within 45 days of the entry of the Or- 
der in this matter the Review Committee 
shall retain the services of an independ- 
ent consultant who shall be knowledge- 
able on the subject of sale and lease- 
back transactions, who is not presently 
employed by MNC or its subsidiaries, 
and to whom the Commission does not 
object, to: 


(i) Review each of the real property 
and equipment leases identified in 
Attachment A hereto, to determine 
whether the related parties who en- 
gaged in the related party transac- 
tions obtained from them considera- 
tion or benefits in excess of that 
which unrelated parties would have 
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obtained in comparable arms-length 
transactions, and, if so, the consid- 
eration or benefit; 


(ii) Prepare a report (the “Consul- 
tant’s Reports’) to be transmitted to 
the Review Committee which shall 
set forth the Consultant’s analyses, 
finding and conclusions; 


(c) The Review Committee will take 
such steps as necessary to assure that 
the Consultant's Report is reasonably 
sufficient in all respects, shall examine 
the Consultant's Report, and within 60 
days of its receipt of the Consultant’s 
Report shall forward such report to the 
MNC Board and make recommenda- 
tions in writing to the MNC Board con- 
cerning any actions it should take re- 
garding the related party transactions; 


(d) Within 60 days of its receipt of the 
Review Committee’s recommendations 
and the Consultant's Report, the MNC 
Board of Directors will consider the 
Consultant’s Report and its recommen- 
dations and take such action as the 
Board may deem appropriate?° and 
MNC will thereupon file with the Com- 
mission a report setting forth the 
Board’s determinations; 


(e) The Review Committee of the MNC 
Board of Directors will formulate and im- 
plement policies and procedures to be 
followed by MNC and its subsidiaries in 
entering into transactions directly or in- 
directly with any officer and/or director 
of MNC or its subsidiaries.?' 





20No director who has been a party to any related 
party transaction shall participate in the Board’s 
consideration of the Report, or in the Board’s deci- 
sion in respect of the Commission’s recommenda- 
tions, except by providing such information to the 
Board as the Board may request or as they may 
determine to submit to the Board. 


21 By a resolution passed in April of 1978, the MNC 
Board has already mandated strict criteria for the 
entering into a future sale and leaseback transac- 
tions. 
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(f) For a period of five years from and af- 
ter the Order in this matter, neither MNC 
nor any of its subsidiaries will enter into 
any sale, lease or related loan transac- 
tion, or any other loan otherwise than in 
the ordinary course, directly or indirectly 
with any officer and/or director of MNC 
or its subsidiaries, without (1) the prior 
scrutiny of each such proposed transac- 
tion by the Review Committee of the 
MNC Board of Directors to determine 
whether the terms of the proposed 
transactions are comparable to those on 
which reasonably comparable and con- 
temporaneous transactions have been 
(or if no such transactions have been 
entered into, would be) entered into with 
unrelated parties, and (2) written deter- 
mination by the Review Committee, af- 
ter review, that the transaction is: (a) 
fair and reasonable and (b) in the best 
interest of MNC. 


(g) MNC shall comply with its responsi- 
bilities under the federal securities laws 
to disclose related party transactions 
by, among other things, for a period of 
five years from and after the Order in 
the matter, causing its management to 
satisfy the Review Committee of the 
MNC Board of Directors, in connection 
with their review of MNC proxy state- 
ments prior to their filing, that all loans 
granted to those persons whose loans 
must be disclosed (a) were made in the 
ordinary course of business on substan- 
tially the same terms, including interest 
rates and collateral, as those prevailing 
at the same time for comparable trans- 
actions with other persons and (b) do 
not involve more than normal risk of 
collectibility or present other unfavora- 
ble features or (c) if not in the ordinary 
course, that the terms and conditions of 
the transactions are adequately dis- 
closed to the satisfaction of the Review 
Committee; 


(h) MNC shall include in its next proxy 
statement following the said determina- 
tion of the MNC Board of Directors, a 
summary of the conclusions contained 
in the Consultants Report, a summary 
of: the Review Committee’s recommen- 
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dations, the material facts relating to 
MNC’s policies and practices and those 
of its subsidiary banks regarding related 
party transactions (including the Order 
and this Offer of Settlement), and any 
actions taken by the MNC Board of Di- 
rectors pursuant to the Review Commit- 
tee’s recommendations; 


(i) MNC shall require the officers, direc- 
tors and control persons of MNC and its 
subsidiaries to cooperate with any inde- 
pendent consultants and the Review 
Committee and to provide the Review 
Committee of the MNC Board of Direc- 
tors with such information necessary for 
the Review Committee to perform its 
functions as set forth herein; and 


(j) MNC undertakes to enforce accord- 
ing to its terms the agreement dated 
June 4, 1981, entered into between 
Stanford C. Stoddard and MNC, which 
agreement was entered into between 
the parties voluntarily and for the pur- 
poses of settling this action, and which 
provides that Stanford C. Stoddard 
agrees to perform such acts as the 
MNC Board of Directors may require 
pursuant to any resolution made pursu- 
ant to Paragraph 3(d) of the Offer of 
Settlement, which may include rescis- 
sion, reformation, or restitution, if any. 


(k) MNC hereafter shall comply in all re- 
spects with the applicable reporting and 
proxy requirements of the Exchange 
Act. 


V. ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of MNC and accordingly, IT IS 
HEREBY ORDERED that such proceedings be, 
and they hereby are, instituted. 


IT 1S FURTHER ORDERED THAT: 
1. MNC comply with its responsibilities 
under the federal securities laws to dis- 


close related party transactions by, 
among other things, for a period of five 
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years from and after the Order in the 
matter, causing its management to 
satisfy the Review Committee of the 
MNC Board of Directors, in connection 
with their review of MNC proxy state- 
ments prior to their filing, that all loans 
granted to those persons whose loans 
must be disclosed (a) were made in the 
ordinary course of business on substan- 
tially the same terms, including interest 
rates and collateral, as those prevailing 
at the same time for comparable trans- 
actions with other persons and (b) do 
not involve more than normal risk of 
collectibility or present other unfavora- 
ble features or (c) if not in the ordinary 
course, that the terms and conditions of 
the transactions are adequately dis- 
closed to the satisfaction of the Review 
Committee; 


2. MNC include in its next proxy state- 
ment following the said determination of 
the MNC Board of Directors, a summary 
of the conclusions contained in the 
Consultants’s Report, a summary of: the 
Review Committee’s recommendations, 
the material facts relating to MNC’s poli- 
cies and practices and those of its sub- 
sidiary banks regarding related party 
transactions (including the Order and 
this Offer of Settlement), and any ac- 
tions taken by the MNC Board of Direc- 
tors pursuant to the Review Commit- 
tee’s recommendations; 


3. MNC comply in all respects with the 
applicable reporting and proxy require- 
ments of the Exchange Act; 


4. Upon MNC’s becoming aware of non- 
compliance with its undertakings set 
forth herein, MNC shall immediately no- 
tify the Commission of that fact and un- 
less the Commission otherwise agrees, 
MNC shall disclose such non-compli- 
ance in a current report on Form 8-K 
within 10 days; and 


5. Upon the entry of this Order, these 
proceedings are terminated, provided 
however, the Commission specifically 
reserves the right to reopen these pro- 
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ceedings solely to enforce the Commis- 
sion’s Order or if MNC fails to comply 
with its undertakings set forth in this Or- 
der. If these proceedings are reopened, 
the only issues in such proceedings 
shall be MNC’s failure to comply with its 
undertakings as set forth in this Order 
or its failure to comply with this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


EXHIBIT A—SALE-LEASEBACKS TO BE 
REVIEWED 


25001 Michigan Ave., Dearborn 
13024 Michigan Ave., Dearborn 
3461 S. Telegraph, Dearborn 
13020 Warren, Dearborn 

2701 Monroe, Dearborn 

1045 Haigh Street, Dearborn 
14540 Ford Road, Dearborn 
11640 Morang, Detroit 

31215 W. Fourteen Mile, Farmington 
22494 W. Eight Mile Road, Detroit 
5330 Wyoming, Detroit 

4820 Highland, Pontiac 

19991 Twelve Mile, Southfield 
11611 Thirteen Mile, Warren 
25005 Groesbeck, Warren 

50 S. Williams Lake, White Lake Twp. 
5507 W. Saginaw, Lansing 

3215 S. Logan, Lansing 

800 Military, Port Huron 

2005 Breton Road, Grand Rapids 
2629 E. Beltline, Grand Rapids 
2201 E. Hill, Grand Blanc 

1346 E. Main, Owosso 

1490 W. Center, Essexville 

1912 S. Euclid, Bay City 

Plainwell Center, Plainwell 

4408 S. Westnedge, Kalamazoo 
34000 Seven Mile, Livonia 

40752 Van Dyke, Sterling Heights 
2950 Walton Blivd., Avon Twp. 


EQUIPMENT LEASES LISTED IN PROXY 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17903/June 30, 1981 


A notice has been issued giving interested per- 
sons until July 22, 1981 to comment on the appli- 
cation of NATIONAL CONVENIENCE STORES 
INCORPORATED to withdraw its common stock 
($.41 2% par value) from listing and registration on 
the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17904/June 30, 1981 


A notice has been issued giving interested per- 
sons until July 22, 1981 to comment on the appli- 
cations of the Pacific Stock Exchange, Incorpo- 
rated for unlisted trading privileges in three issues 
which are listed and registered on one or more 
other national securities exchanges and are re- 
ported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17905/June 30, 1981 


A notice has been issued giving interested per- 
sons until July 22, 1981 to comment on the appli- 
cation of QUINCY MINING COMPANY to withdraw 
its capital stock ($25 par value) from listing and 
registration on the Boston Stock Exchange, Incor- 
porated. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17906/June 30, 1981 


A notice has been issued giving interested per- 
sons until July 22, 1981 to comment on the appli- 
cations of the Philadelphia Stock Exchange, Inc. 
for unlisted trading privileges in two issues which 
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are listed and registered on one or more other na- 
tional securities exchanges and are reported in the 
consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17907/July 1, 1981 


A notice has been issued giving interested per- 
sons until July 23, 1981 to comment on the appli- 
cations of the Midwest Stock Exchange, Incorpo- 
rated for unlisted trading privileges in the common 
stock (no par value) of RANGER OIL OF CANADA 
LIMITED which is listed and registered on one or 
more other national securities exchanges and is 
reported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17908/July 1, 1981 


A notice has been issued giving interested per- 
sons until July 23, 1981 to comment on the appli- 
cation of KENAl CORPORATION to withdraw its 
common stock ($.01 par value) from listing and 
registration on the American Stock Exchange, Inc. 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22104/June 26, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER SERVICE 
CORPORATION 

AMERICAN ELECTRIC POWER COMPANY, INC. 

New York, New York 


(70-6603) 


ORDER AUTHORIZING ISSUANCE OF NOTE TO 
BANK BY SERVICE CORPORATION AND GUAR- 
ANTY BY HOLDING COMPANY 


American Electric Power Company, Inc. (‘“Ameri- 
can’), a registered holding company, and its sub- 
sidiary service company, American Electric Power 
Service Corporation (“Service Corporation’), have 
filed a declaration with this Commission pursuant 
to Sections 6(a), 7, and 12(b) of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 45 
promulgated thereunder. 


Pursuant to a building loan agreement between 
Service Corporation and Irving Trust Company, 
Service Corporation proposes tc issue a building 
loan note maturing December 31, 1987, to evi- 
dence advances of up to $100,000,000 from Irving 
Trust Company. The principal amount of the ad- 
vances will bear interest at Irving Trust Company’s 
published prime rate. American proposes to guar- 
antee repayment of such loan and interest thereon 
and performance of certain other obligations of 
Service Corporation in connection with such loan. 
The proceeds will be used by Service Corporation 
to acquire land and construct a 31-story office 
building in Columbus, Ohio, to serve as a new 
headquarters for American and Service Corpora- 
tion. It is anticipated that the loan will be repaid 
with the proceeds of a sale-leaseback transaction. 


The fees and expenses related to the proposed 
transactions are estimated not to exceed $60,000. 
No state or federal commission, other than this 
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Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22062), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22105/June 26, 1981 


In the Matter of 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


WEST PENN POWER COMPANY 
800 Cabin Hill Drive 
Greensburg, Pennsylvania 15601 


(70-6618 


NOTICE OF PROPOSED SUBLEASE OF COAL 
CARS 


Monongahela Power Company (“Monongahela”), 
The Potomac Edison Company (‘Potomac Edi- 
son’), and West Penn Power Company (“West 
Penn’), public-utility subsidiaries of Allegheny 
Power System, Inc. (“APS”), a registered holding 
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company, have filed an application with this 
Commission pursuant to Sections 9(a) and 10 of 
the Public Utility Holding Company Act of 1935 
(“Act”). 


The proposed transactions involve the sublease 
by Monongahela, Potomac Edison, and West 
Penn (“APS Companies”) of certain railroad coal 
cars which had been acquired in 1975 by the APS 
Companies under a long-term lease (File No. 
70-5657). The coal cars were originally obtained 
to transport low-sulfur coal to the Harrison 
generating station at Shinnston, West Virginia, 
which station is jointly owned by the APS Com- 
panies. It was believed that large amounts of low 
sulfur coal would have to be delivered to the Harri- 
son station from sources outside of West Virginia 
in order to permit blending of coal to meet then ap- 
plicable sulfur emission standards. It is stated that 
the applicable sulfur emission standards for the 
Harrison station are in a state of transition, and it 
now appears that the cars to be subleased will not 
be required and indeed may not be able to be 
used on an economic basis for movements of low 
sulfur coal to the Harrison station. 


Each of the APS Companies proposes to lease its 
undivided interest (West Penn—50%, Mononga- 
hela and Potomac Edison—25% each) in 103 
hopper-type railroad cars to North American Car 
Corporation (“NAC’’) a non-associate company, 
for a term commencing as soon as practicable and 
terminating on or about June 17, 1983. NAC will 
have the option to renew the lease for two addi- 
tional years at the same rate and for an additional 
year at a rate to be determined by the APS 
Companies. Either party has the right, however, to 
terminate the sublease upon six months prior writ- 
ten notice to the other at any time after 24 months 
from acceptance of the coal cars by NAC. NAC will 
pay a lease rental of $8.60 per day for each car for 
each day of the sublease. In addition, NAC will 
make all repairs, perform all maintenance, and do 
any and all other things required to be done by the 
APS Companies under its lease. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by July 27, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the apnlicants at the addresses speci- 
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fied above. Proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the application, as filed or as it 
may be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22106/June 26, 1981 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
1671 Worcester Road 
Framingham, Massachusetts 10701 


(70-6620) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF PROMISSORY NOTES TO BANKS 


Yankee Atomic Electric Company (“Yankee Atom- 
ic’), an electric utility subsidiary of New England 
Electric System and Northeast Utilities, registered 
holding companies, has filed a declaration with 
this Commission pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”). 


In accordance with a credit agreement with The 
Bank of Nova Scotia (“BNS”) and The Bank of 
Nova Scotia International (Curacao) N.V. (“BNS 
International’), Yankee Atomic proposes to issue 
and sell to said banks a note or notes maturing on 
June 30, 1990, not in excess of an aggregate of 
$10 million prior to January 1, 1982. Thereafter, 
the maximum line of credit will increase to an ag- 
gregate of $15 million, and Yankee Atomic pro- 
poses to issue and sell up to an additional $5 mii- 
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lion of notes also maturing on June 30, 1980. With 
respect to notes to BNS, prior to June 30, 1984, 
the interest rate per annum will be %4 of 1% above 
BNS’s base rate and, thereafter, will equal 1—“s% 
above BNS’ base rate. With respect to the BNS In- 
ternational notes, until June 30, 1984, the interest 
rate per annum will be 1% above the rate at which 
United States dollars are offered to BNS Interna- 
tional for the requested interest period in the 
London interbank deposit market (“LIBO Rate’). 
After June 30, 1984, this interest rate will be 
1-%% above the LIBO Rate. 


Yankee Atomic projects that its cash needs in con- 
nection with the acquisition of nuclear fuel and the 
installation in its Rowe plant of capital improve- 
ments and additions including those necessary to 
meet requirements of the Nuclear Regulatory 
Commission will amount to $19 million in 1981 and 
$30 million in 1982. The proceeds from this pro- 
posed financing will be applied by Yankee Atomic 
to the payment of short-term borrowings incurred 
for, or to the cost of, or to the reimbursement of 
the treasury for, capitalizable additions and im- 
provements to the plant and property of Yankee 
Atomic, and any other capitalizable expenditure of 
Yankee Atomic. 


The declaration and any amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by July 27, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 
may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22107/June 26, 1981 
In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6307) 


NOTICE OF PROPOSED EXTENSION OF TIME 
TO ISSUE AND SELL COMMON STOCK PURSU- 
ANT TO DIVIDEND REINVESTMENT PLAN 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to the 
declaration in this proceeding pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (‘Act’). 


By order dated July 7, 1979 (HCAR No. 21087), 
the Commission authorized Columbia to issue and 
sell up to 1,000,000 shares of its common stock to 
stockholders pursuant to its dividend reinvestment 
plan from time to time through August 15, 1981. 
As of May 15, 1981, approximately 478,200 of the 
1,000,000 shares were issued. It is now proposed 
that the period for issuing such common stock be 
extended to August 15, 1983. In all other respects 
the transaction will remain unchanged. 


The amended declaration and any further amend- 
ments thereto are available for public inspection 
through the Commission’s Office of Public Refer- 
ence. Interested persons wishing to comment or 
request a hearing should submit their views in 
writing by July 27, 1981, to the Secretary, Securi- 
ties and Exchange Commission, Washington, D.C. 
20549, and serve a copy on the declarant at the 
address specified above. Proof of service (by affi- 
davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing if ordered, 
and will receive a copy of the notice or order is- 

ed in this matter. After said date, the declara- 
tion, as amended or as it may be further amended, 
may be permitted to become effective. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22108/June 26, 1981 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6604) 


NOTICE OF PROPOSAL TO CREATE A NEW 
SUBSIDIARY TO FINANCE CONSTRUCTION OF 
COAL-HANDLING FACILITIES 


Arkansas Power & Light Company (‘Arkansas’), a 
public utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application-declaration with this Commission pur- 
suant to Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 45 and 50(a)(2) promulgated 
thereunder. 


Arkansas proposes to establish ISES Corporation 
(“ISES”) as a wholly-owned non-utility subsidiary 
of Arkansas to finance the construction of coal- 
handling facilities at the Independence Steam 
Electric Station, currently under construction in In- 
dependence County, Arkansas. The facilities will 
be constructed in a number of separate phases, 
each of which may be completed and operated in- 
dependently of the others. ISES will be organized 
under the laws of the State of Arkansas, with $300 
stated capital to be provided by Arkansas through 
the purchase of all of its shares of common stock, 
no par value. ISES is to engage solely in the busi- 
ness of owning and financing the coal-handling 
equipment and selling or leasing it back to 
Arkansas or to a party identified by Arkansas. 
Upon formation of ISES, Arkansas will sell and as- 
sign to the new subsidiary all of Arkansas’s ex- 
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isting right, title and interest in and to those 
portions of the coal-handling equipment which 
have been acquired and constructed prior thereto, 
and ISES will finance construction of the coal- 
handling equipment. ISES will pay Arkansas all 
costs paid or incurred by the utility for the coal- 
handling to the date of the sale, including interest 
during construction. ISES will pay subsequent 
construction costs directly or reimburse Arkansas 
for any additional costs paid by it. Arkansas will re- 
main responsible for the design and construction 
of the coal-handling equipment on behalf of ISES. 
Upon notice by Arkansas or the occurence of 
specified events, Arkansas will be obligated to 
purchase the coal-handling equipment or enter 
into a lease for such with ISES. 


ISES will finance acquisition of the existing coal- 
handling equipment from Arkansas and subse- 
quent construction of the equipment through inter- 
im loans under a credit agreement with Hibernia 
National Bank in New Orleans (‘Hibernia’). The 
loans will be made from time to time during a 42 
month period up to an aggregate amount of 
$75,000,000. Interim Loans will bear interest as 
follows: 


1) during the first twelve months from 
the date of the credit agreement at 
the prime commercial lending rate of 
Citibank, N.A.; 


2) during the second twelve months at 
101% of the Citibank prime rate; 


3) during the third twelve months at 
102% of the Citibank prime rate; and 


4) during the remaining term at 104% of 
the Citibank prime rate. 


ISES may borrow from Hibernia at any time during 
the forty-two month period in minimum amounts of 
$500,000 up to the maximum loan amount of 
$75,000,000. Fixed amounts of the Interim Loans 
will be due and payable on three staggered matu- 
rity dates as set forth in the Credit Agreement, al- 
though such dates may, under certain circum- 
stances, be extended for one year. ISES may 
prepay the Interim Loans in whole or in part at any 
time. No amount paid by ISES, whether in a re- 
quired payment or in an optional prepayment, may 
be reborrowed. 
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ISES will be required to keep 1% of the commit- 
ment, as it may be reduced by any required pay- 
ments or optional prepayments, in the form of a 
depositary relationship with Hibernia. ISES will 
pay Hibernia quarterly a commitment fee of %% 
per annum of the daily average unused portion of 
the commitment projected by ISES to be drawn 
down each quarter and %% per annum of the daily 
average unused portion of the commitment not 
included in the anticipated usage. ISES may re- 
duce the commitment upon notice to Hibernia. The 
effective cost of money for the first twelve months 
will be 21.08%, based on a prime rate of 20%, per 
annum and an anticipated average daily outstand- 
ing balance of $52,513,000 for the first twelve 
months. 


Upon completion of the coal-handling facilities or 
any phase thereof ISES will either lease the facili- 
ties to Arkansas for a term of ten years or arrange 
a leveraged lease to Arkansas with a non-affiliated 
lessor. If ISES is the lessor it will have the option 
under the credit agreement of converting interim 
loans into ten-year term loans bearing interest at 
110% of the Citibank prime rate. The rent payable 
by Arkansas under any such lease will be suffi- 
cient for ISES to repay the term loans. The interim 
loans and any term loans as well as the commit- 
ment fee will be secured by a security interest 
granted to Hibernia by ISES in its property, rights 
in the facilities and rights under various agree- 
ments. 


In a related application currently on file with this 
Commission (File No. 70-6614) Arkansas _ pro- 
poses to sell a 25% interest in the Independence 
plant to its associate electric utility, Mississippi 
Power & Light Company (‘Mississippi’). If the in- 
stant transaction has been consummated by the 
time of Arkansas’ sale to Mississippi, Arkansas will 
also sell a 50% interest in ISES to Mississippi. If 
ISES has not been formed by the time of Arkan- 
sas’ transfer of part of its interest in the plant to 
Mississippi, Mississippi will acquire its 50% inter- 
est in ISES at the time of its formation. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
July 20, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarant at the 
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address specified above. Proof of service (by affi- 
davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
request will be notified of any hearing if ordered, 
and will receive a copy of any notice or order is- 
sued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22109/June 29, 181 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
22 Baronne Street 
New Orleans, Louisiana 70112 


(70-6347) 


NOTICE OF PROPOSED CHANGES IN THE 
AMOUNT AND NATURE OF GUARANTEES 
MADE BY A HOLDING COMPANY ON BEHALF 
OF A SUBSIDIARY 


Middle South Utilities, Inc. (“Middle South’), a reg- 
istered holding company, has filed post-effective 
amendments to a declaration previously filed with 
this Commission pursuant to Section 12(b) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
and Rule 45 promulgated thereunder. 


By an order dated October 12, 1979 (HCAR 
No. 21250) Middle South was authorized to guar- 
antee the obligations of one of its wholly-owned 
subsidiaries, Middle South Energy, Inc. (“MSEI’), 
with respect to a lease of nuclear fuel dated Octo- 
ber 17, 1979 between MSEI and Port Gibson En- 
ergy, Inc. (“Port Gibson’). In a related application 
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before this Commission (File No. 70-6612) MSEI 
and Port Gibson propose to make paymenis to ac- 
quire nuclear fuel to be leased by MSEI from 
$79,000,000 to $109,000,000. In addition, Port 
Gibson’s borrowing capacity under a credit agree- 
ment dated October 17, 1979 with a group of 
banks pursuant to which Port Gibson finances the 
nuclear fuel it leases to MSEI would be increased 
from $80,000,000 to $110,000,000 and three 
banks would be added to the lending group. As it 
did in connection with the original credit agree- 
ment, Middle South proposes to consent to the 
terms of the amended agreement as it relates to 
Middle South’s guaranty of MSEl’s obligations un- 
der the fuel lease with Port Gibson and Port 
Gibson’s assignment to an agent for the banks of 
its rights under the guaranty. In addition, Middle 
South proposes to consent to Port Gibson’s as- 
signment of its rights under the guaranty to a rep- 
resentative of the holders of Port Gibson’s com- 
mercial paper. 


The declaration and amendments thereto are 
available for public inspection through the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by July 23, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as amended or as 
it may be further amended, may be permitted to 
become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22110/June 29, 1981 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND ENERGY, INCORPORATED 
25 Research Drive 

Westborough, Massachusetts 01581 


(70-6601) 


NOTICE OF PROPOSAL TO FINANCE CON- 
STRUCTION OF A COLLIER THROUGH SHORT- 
TERM BORROWINGS 


New England Electric System (“NEES”), a regis- 
tered holding company, and New England Energy, 
Inc. (“NEEI’), a fuel procurement subsidiary of 
NEES, have filed an application-declaration and 
an amendment thereto with this Commission pur- 
suant to Sections 6(a), 7 and 12(b) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 50(a)(2) and 50(a)(5) promulgated thereun- 
der. 


By an interim order dated February 13, 1981 
(HCAR No. 21919) NEES and NEEI were author- 
ized to enter into a series of transactions relating 
to the formation of a joint venture whose purpose 
is construction of a collier for the transfer of coal 
from ports in the mid-Atlantic states to the NEES 
system's power plants on the New England coast. 
NEEI is the owner of a 51% interest in the joint 
venture, the remaining 49% being owned by Key- 
stone Shipping Company (‘Keystone’), a subsidi- 
ary of Charles Kurz & Co., Inc. (“Kurz”). The joint 
venture will construct the collier and contemplates 
operating it under a 24-2 year charter for New 
England Power Company (““NEPCO”), the genera- 
tion and transmission subsidiary of the NEES sys- 
tem. The order of February 13, 1981 reserved ju- 
risdiction over the charter between NEPCO and 
the joint venture. On February 17, 1981 the joint 
venture entered into a construction contract with 
the Quincy Shipbuilding Division of General Dy- 
namics Corporation for construction of the collier. 
The contract price of the ship is approximately 
$60,000,000, with additional equipment and other 
costs bringing the total estimated cost of the ves- 
sel to approximately $69,000,000. That order also 
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authorized NEES to advance funds to NEEI for 
NEEI’s share of the initial needs of the joint ven- 
ture. 


In order to provide construction financing and to 
enable NEEI to repay the advances made by 
NEES it is now proposed that the joint venture en- 
ter into a credit agreement with Bank of America 
under which the joint venture may obtain up to 
$20,000,000 for construction of the collier. The 
joint venture may issue commercial paper of up to 
270 day maturities, backed by the bank’s letter of 
credit, or borrow directly from the bank under a re- 
volving credit arrangement. The total borrowings 
under both methods may not exceed $20,000,000 
at any one time outstanding. 


If the joint venture chooses to issue commerical 
paper the bank will receive a fee of 2% per an- 
num on the amount of commercial paper outstand- 
ing. A subsidiary of the bank will receive a fee of 
$8 per note for acting as issuing and paying agent, 
and a division of the bank will receive a fee of 76% 
per annum on the average amount of commercial 
paper sold for its services as exclusive dealer of 
the commercial paper. Assuming the current nomi- 
nal rate on 30-day commercial paper of 17.25%, 
the effective cost of borrowing for a $100,000 
30-day note would be 18.64%. 


Under the revolving credit arrangement the joint 
venture has four options: 


1) it may borrow domestic dollars at the 
bank’s prevailing prime rate; 


2) it may borrow Eurodollars at maturi- 
ties of from one to twelve months at 
the then applicable LIBOR rate for 
such maturities plus 4% per annum; 


3) it may borrow at fixed rates for terms 
of up to 18 months at an interest rate 
based on the bank’s effective cost of 
money at the time of borrowing. At 
present, the joint venture would pay 
50 basis points over cost for borrow- 
ings of one to three months, 75 basis 
points over cost on borrowings of 
three to six months and 100 basis 
points over cost on borrowings in ex- 
cess of six months; and 
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4) it may borrow at fixed rates for over 
18 months at rates offered by the 
bank at the time of borrowing. 


For borrowing in Eurodollars under option 2), as- 
suming the current 30-day LIBOR rate of 17-36%, 
the effective cost for 30-day borrowings would be 
18%. Options 3) and 4) would only be used if on 
the date of borrowing the effective cost was lower 
than the effective cost of commercial paper or re- 
volving credit borrowings under options 1) and 2). 
The joint venture will pay a commitment fee of “%e% 
per annum on the unutilized portion of the 
$20,000,000 commitment. All borrowings will ma- 
ture on the delivery of the collier but in no event 
later than September 30, 1983. Repayment will be 
made from the proceeds of permanent financing 
for the vessel or, if it is not completed by Septem- 
ber 30, 1983, through a term loan having mutually 
agreeable terms. The joint venture’s obligations 
under the credit agreement will be secured by an 
assignment to the bank of the joint venture’s rights 
under the construction contract. The obligations of 
the joint venture will be jointly and severally guar- 
anteed by NEES and Kurz. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
July 231, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the address specified above. Proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order is- 
sued in this matter. After said date, the 
application-declaration, as amended or as it may 
be further amended, may be granted and 
permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22111/June 30, 1981 
In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
NEW ENGLAND ENERGY INCORPORATED 
Westborough, Massachusetts 


(70-6260) 


ORDER AUTHORIZING ADVANCE OF FUNDS 
BY HOLDING COMPANY TO FUEL COMPANY 


New England Electric System (“NEES”), a regis- 
tered holding company, and New England Energy 
Incorporated (“NEEI’), a fuel subsidiary of NEES, 
have filed with this Commission post-effective 
amendments to their application-declaration previ- 
ously filed and amended pursuant to Sections 
6(a), 7, 9(a), 10, 12(b) and 12(f) of the Public Utili- 
ty Holding Company Act of 1935 (‘Act’) and Rules 
43, 50(a)(2) and 50(a)(3) promulgated thereunder. 


By prior order NEEI has been authorized to invest 
during 1981 $75 million in an oil and gas explora- 
tion partnership with Samedan Oil Corporation 
(HCAR No. 21864, December 31, 1980) and $35 
million in a similar oil and gas exploration project 
with Dorchester Exploration, Inc. (HCAR 
No. 21862, December 31, 1980). NEEI is 
financing such investments through a Capital 
Funds Agreement under which NEESwill provide 
up to $45 million (HCAR No. 19580, June 18, 
1976) through stock purchases, capital contribu- 
tions subordinated loans through 1988 (HCAR 
No. 21158, July 25, 1979). NEEI has also entered 
into a Revolving Credit and Term Loan Agreement 
(“Loan Agreement’) with Bank of Montreal and 
National Bank of North America secured by 
NEEIl’s rights under the Capital Funds Agreement 
(HCAR No. 21158, July 25, 1979). NEEI has been 
authorized to borrow up to $105 million through 
1981 under this agreement (HCAR No. 21835, 
December 10, 1980). NEEI will also receive in 
1981 approximately $27 million from deferred tax 
payments (HCAR No. 18635, October 30, 1974) 
and $28 million from amortized fuel sales to New 
England Power Company (HCAR No. 20632, 
July 19, 1978). 
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By post-effective amendment, authorization is 
sought for NEES to advance up to an additional 
$25 million to NEEI for the oil and gas exploration 
costs. The cost to NEEI of funds advanced by 
NEES will be calculated in accordance with the 
pricing policy in the Commission’s Order dated 
July 19, 1978 (HCAR No. 20632). Necessary ex- 
penditures will exceed NEEI’s available resources 
by July, 1981. The advance would be subordi- 
nated to NEEI’s obligations under the Loan Agree- 
ment. NEEI is presently negotiating additional 
bank loans for which authorization will be sought, 
but needs the proposed advance pending con- 
summation of such bank borrowings. The advance 
would be payable upon the receipt of proceeds 
from the new bank loan. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $4,000. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said post-effective 
amendments to the application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22080), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendments, be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22112/June 30, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
Coiumbus, Ohio 


(70-6126) 


SUPPLEMENTAL ORDER AUTHORIZING ISSU- 
ANCE AND SALE OF COMMON STOCK TO 
TRUSTEE FOR SYSTEM EMPLOYEES SAVINGS 
PLAN 


American Electric Power Company, Inc. (““AEP’), a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
declaration in this proceeding pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(5) promulgated 
thereunder. 


By orders dated April 25, 1978, April27, 1979, 
and June 24, 1980 (HCAR Nos. 20516, 21022, 
and 21639), AEP was authorized to issue and sell, 
from time to time through June 30, 1981, up to 
1,500,000 shares of its authorized unissued com- 
mon stock, $6.50 par value, to Bankers Trust 
Company, the Trustee for the AEP System Em- 
ployees Savings Plan (“Savings Plan’). Through 
May 15, 1981, a total of 1,081,400 of such shares 
had been sold to the Trustee for a total price of 
$20,671,975, leaving a balance of 418,600 shares. 


AEP now proposes to issue and sell to the Sav- 
ings Plan Trustee, from time to time through 
June 30, 1982, up to an additional 300,000 shares 
of its authorized unissued common stock, plus the 
unsold balance of the shares of common stock 
heretofore authorized by the Commission for issu- 
ance, to said Trustee. The price to the Trustee of 
such shares on any date of sale will be the aver- 
age of the high and low sales price of AEP’s com- 
mon stock on the New York Stock Exchange on 
such date, but in no event less than the par value 
thereof. 


No state or federal commission, other than this 
Commission, has jurisdiction over the transac- 
tions. The fees and expenses to be incurred in 
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connection with the transactions are estimated not 
to exceed $1,000. 


Due notice of the filing of said post-effective 
amendment to the declaration has been given in 
the manner prescribed in Rule 23 promulgated un- 
der the Act (HCAR No. 22070), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
amended declaration be, and it hereby is, permit- 
ted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22113/June 30, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
Columbus, Ohio 


(70-5943) 


SUPPLEMENTAL ORDER AUTHORIZING ISSU- 
ANCE AND SALE OF COMMON STOCK PURSU- 
ANT TO DIVIDEND REINVESTMENT AND 
STOCK PURCHASE PLAN 


American Electric Power Company, Inc. (‘““AEP’”), 
a registered holding company, has filed with this 
Commission a post-effective amendment to its 
declaration in this proceeding pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company 
Act of 1935 (‘‘Act’) and Rule 50(a)(5) promulgated 
thereunder. 
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By orders dated February 8, 1977, April 19, 1978, 
March 29, 1979, August 8, 1979, and May 1, 1980 
(HCAR Nos. 19879, 20506, 20979, 21180, and 
21544), AEP was authorized to issue and sell, 
from time to time through June 30, 1981, up to 
12,000,000 shares of its authorized but unissued 
common stock, $6.50 par value, pursuant to its 
Dividend Reinvestment and Stock Purchase Plan 
(‘Plan’). Through May 8, 1981, a total of 
9,893,348 shares had been issued and sold, ieav- 
ing a balance of 2,106,652 shares available for is- 
suance and sale. 


AEP now proposes to issue and sell, from time to 
time through June 30, 1982, up to an additional 
7,000,000 shares of its authorized unissued com- 
mon stock, plus the unsold balance of the shares 
of common stock heretofore authorized by the 
Commission for issuance, pursuant to the Plan. 
The price of shares purchased with reinvested 
cash dividends is 95% of the average of the daily 
high and low sales prices of AEP’s common stock 
on the New York Stock Exchange for the five trad- 
ing days ending on the day of purchase. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. The fees and expenses to be in- 
curred in connection with the proposed transac- 
tions are estimated at $100,000. 


Due notice of the filing of said post-effective 
amendment to the declaration has been given in 
the manner prescribed in Rule 23 promulgated un- 
der the Act (HCAR No. 22073), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
amended declaration be, and it hereby is, per- 
mitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22114/June 30, 1981 


In the Matter of 


CEDAR COAL COMPANY 
Charleston, West Virginia 


CENTRAL APPALACHIAN COAL COMPANY 
Charleston, West Virginia 


SOUTHERN APPALACHIAN COAL COMPANY 
Charleston, West Virginia 


CENTRAL OHIO COAL COMPANY 
Canton, Ohio 


SOUTHERN OHIO COAL COMPANY 
Moundsville, West Virginia 


WINDSOR POWER HOUSE COAL COMPANY 
Canton, Ohio 


SIMCO INC. 
Columbus, Ohio 


(70-6610) 
ORDER AUTHORIZING EQUIPMENT LEASE 


Cedar Coal Company (‘Cedar’), Central Appa- 
lachian Coal Company (“CACCo’’), Southern Ap- 
palachian Coal Company (‘‘SACCo’’), Central 
Ohio Coal Company (“COCCo’”), Southern Ohio 
Coal Company (“SOCCo’’), Windsor Power House 
Coal Company (‘‘WPHCCo’’) and Simco Inc. 
(“SIMCO”), coal mining subsidiaries of American 
Electric Power Company, Inc., a registered hold- 
ing company, have filed an application, and an 
amendment thereto, pursuant to Sections 9 and 
10 of the Public Utility Holding Company Act of 
1935 (‘Act’). 


The applicants (“Lessees’’) each propose to enter 
into a separate master leasing agreement 
(“Lease”) with Manufacturers Hanover Trust Com- 
pany (the “Lessor’) to lease mining equipment 
with a total cost to the Lessor not exceeding 
$40,000,000. The Leases will provide for the rent- 
al to each Lessee of various types of equipment 
for surface and underground mining of coal for pri- 
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mary terms of 3, 5, 7 and 10 years. The Lessor’s 
total cost (the total price paid by the Lessor for 
such equipment, including all freight charges, 
taxes and installation costs) of all equipment to be 
leased under the Leases shall not exceed 
$40,000,000 in the aggregate. 


During the primary term, rent will be payable quar- 
terly in arrears. Rentals will provide for the amorti- 
zation of Lessor’s cost over periods of 12 to 40 
calendar quarters. The amortization period of each 
item will be determined by the Lessee at the time 
the item is placed under lease. Each quarterly 
rental payment with respect to an item of equip- 
ment under lease will consist of (i) one quarter's 
amortization of the Lessor’s cost of the item ona 
level basis over the lease term for that item, plus 
(ii) the variable interest rate applied to Lessor’s 
amortized cost of the item on the first day of the 
quarter. The variable interest rate for such quarter 
shall mean the Domestic Rate or Eurodollar Rate 
as the Lessee may select. Domestic Rate means a 
fluctuating interest rate equal at all times to: (i) the 
prime rate in effect from time to time during the 
first five years of the primary term and (ii) thereaf- 
ter % of 1% above the prime rate in effect from 
time to time during the next five years of the pri- 
mary term. Eurodollar Rate means a fluctuating in- 
terest rate equal at all times to: (i) ¥% of 1% above 
the LIBO rate in effect from time to time during the 
first five years of the primary term and (ii) thereaf- 
ter Ye of 1% above the LIBO rate in effect from 
time to time during the next five years of the pri- 
mary term. The Lessees will be obligated to reim- 
burse Lessor for any additional cost incurred by 
Lessor in complying with Regulation D of the Fed- 
eral Reserve System with respect to any LIBO- 
based lease rates. Assuming a prime rate of inter- 
est of 20% over the term of the leased equipment, 
the equivalent effective annual interest rate would 
be 20.10% on a weighted basis or lower if the 
LIBO rate is less than 20%. 


Upon 90-days written notice, the Lessee may ter- 
minate the lease of all of the equipment thereun- 
der, or of any item of equipment, by purchasing 
such equipment from the Lessor for the Termina- 
tion Value plus any accrued but unpaid rent and 
other amounts owing with respect to such equip- 
ment and all taxes and charges upon such sale. 
The Lessee will have the right to purchase all 
items of equipment at the end of the lease term for 
$1.00 or earlier by repaying the unpaid portion of 
the lease rentals. If, during the term of the Lease, 
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the coal supply agreement (‘Coal Contract’) be- 
tween the Lessee and its immediate parent shall 
for any reason whatsoever cease to be in full force 
and effect or be rescinded or terminated, Lessee 
shall promptly give Lessor written notice thereof 
and Lessee shall pay Lessor on the next succeed- 
ing Quarterly Date an amount equal to the Termi- 
nation Value of all the leased items of equipment 
and all accrued and unpaid rent and other 
amounts owing with respect to such equipment 
due on such Quarterly Date and all sales taxes 
and charges. Upon payment of such amount to 
Lessor, the lease shall terminate and the Lessor 
shall transfer all of Lessor’s right, title and interest 
in and to the equipment to the Lessee. The Lessee 
will agree that no provision of the Coal Contract 
will be amended, supplemented, modified or 
waived without the prior written consent of Lessor. 
All references in the Lease between WPHCCo and 
Lessor to “the Coal Contract’ and ‘the Coal Con- 
tract Letter’ shall have no effect until such time as 
a Coal Contract between Ohio Power and 
WPHCCo is prepared and all requisite regulatory 
commission approvals of said contract have been 
obtained. Obtaining such approvals will not consti- 
tute conditions precedent to entering into said 
Master Lease Agreement or leasing equipment 
thereunder. The Coal Contract Letter to the Lessor 
from Ohio Power and WPHCCo will be executed 
and delivered after regulatory approval has been 
received. 


For its $40,000,000 commitment under the Lease, 
Lessor will charge the Lessees an annualized fee 
of (a) % of 1% of the unused amount of that 
portion of the commitment available in the sum of 
$19,000,000 during the period from the date of ap- 
proval of this application to October 1, 1981, and 
(b) Ye of 1% on the unused portion of the commit- 
ment thereafter. 


Investment tax credits will be for the account of 
the Lessee. The Leases are structured as net 
leases, and, accordingly, all costs of operation, 
maintenance, taxes, insurance and other affiliated 
costs are to be borne by the Lessees. The Lessor 
will be indemnified by the Lessees against all lia- 
bilities and risks of loss. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $10,000. 
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No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22081) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be and hereby is granted 
forthwith subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22115/June 30, 1981 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(79-6612) 


NOTICE OF PROPOSAL TO LEASE NUCLEAR 
FUEL FROM A NON-AFFILIATE WHICH WILL FI- 
NANCE ACQUISITION THROUGH BANK LOANS 
AND THE SALE OF COMMERCIAL PAPER 


Middle South Energy, Inc. (‘““MSE’’) a subsidiary of 
Middle South Utilities, Inc., a registered holding 
company, has filed an application with this Com- 
mission pursuant to Sections 9(a) and 10 of the 
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Public Utility Holding Company Act of 1935 
(‘Act’). 


On October 17, 1979, MSE entered into a lease 
(‘Lease’) with Port Gibson Energy, Inc. (‘Port 
Gibson’’), a subsidiary of Lehman Leasing, Inc. an 
affiliate of Lehman Brothers Kuhn Loeb, Inc., an 
investment banking firm, pursuant to which MSE 
leases from Port Gibson the nuclear fuel, including 
facilities incident to its use, to be used to satisfy 
the fuel requirements of Unit No. 1 at MSE’s 
Grand Gulf Nuclear Generating Station (“Grand 
Gulf 1”). 


Under the terms of the Lease, Port Gibson makes 
payments to suppliers, processors and manufac- 
turers, necessary to carry out the terms of MSE’s 
contracts for nuclear fuel for Grand Gulf 1 or MSE 
makes such payments and is reimbursed by Port 
Gibson. Port Gibson may also make payments to 
future suppliers of nuclear fuel for Grand Gulf 1 or 
MSE will make such payments, subject to reim- 
bursement by Port Gibson. The current maximum 
obligation of Port Gibson to make payments for 
Nuclear Fuel is $79,000,000 at any one time out- 
standing. Port Gibson has financed these obliga- 
tions under a Credit Agreement, dated as of Octo- 
ber 17, 1979 (“Credit Agreement’), between Port 
Gibson and a group of five banks (‘‘Original 
Banks’) with United Bank of Switzerland (“UBS”) 
acting as Agent for such banks. 


MSE has determined that the maximum commit- 
ment of Port Gibson under the Lease is insufficient 
to provide for the tatal cost of nuclear fuel for 
Grand Gulf 1. Port Gibson is willing to enter into a 
First Amendment to Credit Agreement, Assign- 
ment Agreement and Security Agreement (‘First 
Amendment’) with parties to the Credit Agreement 
and three additional banks (‘New Banks’). The 
First Amendment will provide, among other things, 
for an increase of the Banks’ commitment under 
the Credit Agreement from $80,000,000 to 
$110,000,000 and thereby increase Port Gibson’s 
maximum obligation to make payments for Nucle- 
ar Fuel to $109,000,000 at any one time outstanda- 
ing. As required by the Lease, MSE would consent 
to the amendment to the Credit Agreement. 


Under the Lease, MSE is responsible for operat- 
ing, maintaining, repairing, replacing, and insuring 
the Nuclear Fuel and for paying all taxes and costs 
arising out of the ownership, possession or use 
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thereof. Currently, the term of the Lease is through 
October 15, 2029; however, if either party gives 
written notice of termination by October 15, 1981, 
or any subsequent October 15, the Lease will ter- 
minate on October 15 of the second following 
year. 


Lease payments, which are payable quarterly, in- 
clude (A) a quarterly lease charge, which repre- 
sents an administrative charge of % of 1% per an- 
num of the stipulated loss value, as defined in the 
Lease, payable by Port Gibson to Lehman Leasing 
and other allocated operational costs of Port 
Gibson and (B) a burn-up charge equal to the cost 
of the nuclear fuel consumed while the nuclear 
fuel is in the reactor and producing heat. When the 
nuclear fuel is in the reactor and producing heat, 
MSE may elect to capitalize quarterly lease 
charges or daily portions thereof so long as the 
amount of credit still available to Port Gitson un- 
der the Credit Agreement exceeds the sum of the 
stipulated loss value of the nuclear fuel, the 
amount of such charges and $1,000,000. MSE 
may consequently, subject to the foregoing limita- 
tion, defer rental payments until those times during 
commercial operation when the nuclear fuel is in 
the reactor and producing heat in the production of 
electric energym MSE may terminate the Lease at 
any time. Port Gibson may terminate the Lease 
under certain circumstances. MSE will charge the 
rent under the Lease to fuel expense and will con- 
tinue to account for the transaction as a lease 
rather than as a purchase. 


Under the terms of the Lease the amount of the 
quarterly lease payments by MSE are measured 
by, among other things, the amount of costs 


incurred by Port Gibson, in connection with its ac- 


quisition, ownership and processing of the Nuclear 
Fuel, under the Credit Agreement, as proposed to 
be amended by the First Amendment. 


Under the Credit Agreement, Port Gibson issues 
and sells its commercial paper, supported by an ir- 
revocable letter of credit (“Letter of Credit’) issued 
by UBS. Port Gibson proposes to continue to use 
Lehman Commercial Paper Incorporated as dealer 
in connection with the sale of the commercial pa- 
per, which sale will be at a rate expected to be 
equal to the best rate available (which rate will in- 
clude a Y% of 1% per annum dealer discount) con- 
sistent with prudent marketing considerations. 
Manufacturers Hanover Trust Company (‘‘Deposi- 
tary”), under a Depositary Agreement, dated as of 
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October 17, 1979, acts as issuing agent for Port 
Gibson’s commercial paper. Under the Credit 
Agreement, Port Gibson can also obtain revolving 
credit loans from the Banks (“Revolving Credit 
Loans’) to be evidenced by Port Gibson’s promis- 
sory notes. The term of the Credit Agreement will 
be through October 15, 2029; however, if any 
party gives written notice of termination by Octo- 
ber 15, 1981, or any subsequent October 15, the 
Credit Agreement shall terminate on October 15 of 
the second following year. 


Other than the imposition of an annual administra- 
tion fee of $5,000 to be paid to the Agent by Port 
Gibson, the fees and interest rates under the 
Credit Agreement are unchanged by the First 
Amendment. In consideration for the issuance of 
the Letter of Credit, Port Gibson pays to the Agent 
on a quarterly basis a fee of ¥2 of 1% per annum 
on the average aggregate face amount of com- 
mercial paper outstanding during each calendar 
quarter. In addition, Port gibson pays to the Agent, 
on a quarterly basis, for the account of the Banks, 
for each day that the Bank’s Commitment shall be 
in effect, a commitment fee of Ye of 1% per annum 
of the daily excess of the Banks’ commitment over 
the sum of (X) the aggregate principal amount of 
Revolving Credit Loans outstanding plus (Y) the 
aggregate face amount of commercial paper out- 
standing plus (Z) the aggregate amount of all pay- 
ments made under the Letter of Credit for which 
UBS has not been reimbursed by Port Gibson. 
Port Gibson also pays to the Agent on a quarterly 
basis a fee for acting as agent under the Credit 
Agreement of Ye of 1% per annum on the sum of (i) 
the average aggregate face amount of commercial 
paper outstanding during each calendar quarter 
(determined on a daily basis) plus (ii) the average 
aggregate principal amount of all payments made 
under the Letter of Credit for which UBS has not 
been reimbursed by Port Gibson and all Revolving 
Credit Loans outstanding during each calendar 
quarter (determined on a daily basis). 


MSE has been advised that, based upon a com- 
mercial paper rate for the highest rated commer- 
cial paper of 17.75% per annum, the effective 
interest cost to Port Gibson of its proposed bor- 
rowings would be 18.68% per annum, assuming 
all borrowings were made through the issuance of 
commercial paper and total borrowings were $93.2 
million (the average outstanding borrowings ex- 
pected from July 31, 1981 through December 31, 
1982). 
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If there is a drawing under the Letter of Credit, 
Port Gibson shall reimburse UBS therefore on or 
before the third business day following such draw- 
ing and shall pay interest on the arnount of such 
drawing at a rate per annum until the third busi- 
ness day equal to 110% of the Base Rate and 
thereafter at 125% of the Base Rate. (Base Rate 
is defined to mean the higher of (a) the prime com- 
mercial loan rate of the Agent as announced from 
time to time for short-term loans in New York to 
large businesses or (b) the sum of (i) .20% plus (ii) 
the average interest rate payable on newly issued 
90-day negotiable certificates of deposit of 
$100,000 or more issued by major New York 
banks as published by the Federal Reserve Bank 
of New York on the Friday of the immediately pre- 
ceding week. 


Each Revolving Credit Loan will, at the option of 
Port Gibson, either: (i) bear interest on the out- 
standing principal amount thereof until due and 
payable (whether by acceleration or otherwise) at 
a rate per annum equal to % of 1% in excess of 
the London Inter-Bank Offering Rate (‘“LIBOR”), 
rounded upward to the nearest % of 1%, as of two 
business days prior to the borrowing date for such 
Revolving Credit Loan in an amount approximating 
the average principal amount of all Revolving 
Credit Loans made at the LIBOR-based rate, out- 
standing on such borrowing date and having a 
term equal to the term of such Revolving Credit 
Loan; or (ii) bear interest on the outstanding prin- 
cipal amount thereof until due and payable (wheth- 
er by acceleration or otherwise) at a rate per an- 
num equal to 110% of the Base Rate, such rate to 
change as and when the Base Rate changes. 


MSE has been advised that (1) if all borrowings 
were made by means of Revolving Credit Loans 
the interest on which were based on the London 
interbank market, such interest rate were 18.75% 
per annum and total borrowings were $93.2 mil- 
lion, the net effective interest cost to Port Gibson 
would be 19.55% per annum and (2) if all borrow- 
ings were made by means of Revolving Credit 
Loans the interest on which was based on the 
Base Rate, such rate were 20.5% per annum and 
total borrowings were $93.2 million, the net effec- 
tive interest cost to Port Gibson would be 22.7% 
per annum. 


Port Gibson will make all borrowings under the 
Credit Agreement in a manner that will minimize 
the effective cost of borrowing over the term of the 
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Credit Agreement. The aggregate amount of Port 
Gibson’s Revolving Credit Loans, plus commercial 
paper at any time outstanding plus the amount of 
payments made under UBS'’s Letter of Credit for 


ceed the commitment. 


All assignments of rights and security interests 
granted the Original Banks will be extended to the 
New Banks. 


Port Gibson has advised MSE that it proposes to 
enter into a Commercial Paper Security Agree- 
ment with a representative of the holders of com- 
mercial paper, which shall be a commercial bank, 
UBS, as Agent, and the Banks, whereby it will 
grant to the representative of the holders of the 
commercial paper, a security interest in the Nucle- 
ar Fuel and in any and all funds and bank ac- 
counts of Port Gibson with respect to which the 
Banks may exercise any right of set-off. The rep- 
resentative of the holders of the commercial paper 
will also receive an assignment of the holders of 
the commercial paper will also receive an assign- 
ment of the rights assigned to the Agent and to the 
Banks for their own benefit in the Assignment 
Agreement. The representative will exercise (1) 
the security interest in the Nuclear Fuel and its in- 
terest in Port Gibson’s rights under the Lease, 
granted to the representative for the benefit of the 
holders of the commercial paper and (2) such in- 
terests granted to UBS, as Agent and to the 
Banks, for their own benefit, for the equal and rat- 
able benefit of UBS, as Agent, and the Banks and 
of the commercial paper holders. MSE will ac- 
knowledge notice, and agree to the terms of the 
assignments. 


The application and any amendments thereto are 
available for public inspection through the Com- 
mission's Office of Public Reference. Interested 
persons wishing to comme: or request a hearing 
should submit their views in writing by July 23, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
a copy on the applicant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
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After said date, the application as filed or as it may 
be amended, may be granted. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to deiegated authority. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 


In the Matter of 


INTERNATIONAL HARVESTER CREDIT 
CORPORATION 
File No. 22-11086 638/June 29, 1981 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 310(b)(1)(ii) OF THE TRUST IN- 
DENTURE ACT OF 1939 


The Securities and Exchange Commission has is- 
sued an order on an application by International 
Harvester Credit Corporation pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 (the 
“1939 Act’) declaring that the trusteeship of Com- 
merce Union Bank under five indentures, each of 
which is qualified under the 1939 Act, is not so 
likely to involve a material conflict of interest as to 
make it necessary in the public interest or for the 
protection of investors to disqualify Commerce Un- 
ion Bank from acting as trustee under any of these 
indentures. 
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TRUST INDENTURE ACT OF 1939 


In the Matter of 


INTERNATIONAL HARVESTER CREDIT 
CORPORATION 
File No. 22-11136 639/June 29, 1981 


ORDER GRANTING APPLICATION PURSUANT 
TO SECTION 310(b)(1)(ii) OF THE TRUST IN- 
DENTURE ACT OF 1939 


The Securities and Exchange Commission has is- 
sued an order on an application by International 
Harvester Credit Corporation pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 (the 
“1939 Act’) declaring that the trusteeship of Man- 
ufacturer’s Hanover Trust Company under two in- 
dentures, each of which is qualified under the 
1939 Act, is not so likely to involve a material con- 
flict of interest as to make it necessary in the pub- 
lic interest or for the protection of investors to dis- 
qualify Manufacturers Hanover Trust Company 
from acting as trustee under either of these inden- 
tures. 


TRUST INDENTURE ACT OF 1939 
Release No. 640/June 29, 1981 


The Securities and Exchange Commission has is- 
sued an order granting an application of Texaco, 
Inc. for a finding that the trusteeship or Manufac- 
turers Hanover Trust Company under 4 indentures 
with Texaco, dated as of May 1, 1958, July 15, 
1967, June 1, 1971 and May 1, 1975, 1 indenture 
with Pembroke Capital Company Inc. dated as of 
May 1, 1981, supplementing and restating an in- 
denture dated as of December 1, 1978, as hereto- 
fore amended, all of which are qualified under the 
Trust Indenture Act of 1939, and one trust agree- 
ment with Texaco-Cities Service Pipe Line Com- 
pany which is not required to be so qualified, are 
not so likely to involve a material conflict of inter- 
est as to make it necessary in the public interest or 
for the protection of investors to disqualify Manu- 
facturers Hanover Trust Company from acting as 
trustee under any of said qualified indentures or 
the trust agreement. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11833/June 26, 1981 


In the Matter of 


IDS CASH MANAGEMENT FUND Ii, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


(811-3014) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DE- 
CLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


On May 28, 1981, a notice was issued (Investment 
Company Act Release No. 11795) stating that IDS 
Cash Management Fund ll, inc. (“Applicant”), reg- 
istered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified, manage- 
ment investment company, filed an application on 
May 11, 1981, pursuant to Section 8(f) of the Act 
for an order of the Commission declaring that Ap- 
plicant has ceased to be an investment company 
as defined in the Act. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should de ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of IDS Cash Management 
Fund Il, Inc., under the Act shall forthwith cease to 
be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11834/June 26, 1981 


In the Matter of 


SHEARSON LOEB RHOADES INC. 

SHEARSON LOEB RHOADES ASSET 
MANAGEMENT CORPORATION 

2 World Trade Center 

New York, New York 10048 


BERNSTEIN-MACAULAY, INC. 
505 Park Avenue 
New York, New York 10022 


THE DREYFUS CORPORATION 
JOSEPH S. DIMARTINO 

767 Fifth Avenue 

New York, New York 10153 


(812-4870) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
2(a)(19)(B) OF THE ACT SOLELY FOR THE 
PURPOSE OF SECTION 15(f)(1)(A) OF THE ACT 


Shearson Loeb Rhoades Inc. (“Shearson’), its 


wholly-owned investment adviser subsidiaries 
Shearson Loeb Rhoades Asset Management Cor- 
poration (“Asset Management’) and Bernstein- 
Macaulay, Inc. (‘“‘Bernstein-Macaulay’’), the 
Dreyfus Corporation, and Joseph S. DiMartino a 
director of certain Shearson investment compa- 
nies (collectively “Applicants’),' filed an applica- 





'Shearson Daily Dividend Inc., Shearson Govern- 
ment and Agencies Inc., Triangle Income Fund 
Inc. and Shearson Managed Municipals Inc., all 
registered under the Act as open-end, diversified 
management investment companies. 
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tion on May 7, 1981, for an order of the Commis- 
sion pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘Act’) exempting Mr. 
DiMartinto from the definition of “interested per- 
son” as stated in Section 2(a)(19)(B) of the Act 
solely for the purpose of Section 15(f)(1)(A) of the 
Act. 


On May 20, 1981, a notice (Investment Company 
Act Release No. 11785) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing, and stat- 
ed that an order disposing of the application wouid 
be issued as of course unless a hearing should be 
ordered. 


No request for a hearing has been filed by an in- 
terested person and the Commission has not or- 
dered a hearing.? 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and purposes fairly intended 
by the policies and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemption from the provi- 
sions of Section 2(a)(19)(B) of the Act solely for 
the purpose of Section 15(f)(1)(A) of the Act to the 
extent requested, be, and hereby is, granted effec- 
tive forthwith. It should be noted that the Commis- 
sion makes no finding as to whether the proposed 
acquisition of Shearson by American Express 





2On June 15, 1981, Mr. William Leighton, presi- 
dent of Option Advisory Service, Inc. (“OAS”), an 
investment adviser registered under the Invest- 
ment Advisers Act of 1940, requested on behalf of 
OAS, that a hearing be held on the application. Mr. 
Leighton’s request does not state that either he or 
OAS has an ownership or other direct interest in 
any of the Applicants, and does not demonstrate 
that OAS is likely to be perceptibly harmed by the 
granting of the instant application. Nor does the 
request articulate any other basis for concluding 
that Mr. Leighton or OAS is an “interested person” 
within the meaning of Section 40(a) of the Act and 
Rule 0-5(c) under the Act. In addition, none of the 
issues raised by Mr. Leighton warrants the Com- 
mission ordering a hearing on its own motion. 
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Company constitutes the imposition of an unfair 
burden within the meaning of Section 15(f)(1)(B) 
of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11835/June 26, 1981 


In the Matter of 


SHEARSON LOEB RHOADES INC. 

SHEARSON LOEB RHOADES ASSET 
MANAGEMENT CORPORATION 

2 World Trade Center 

New York, New York 10048 


ISAAC B. GRAINGER 
11 West 51st Street 
New York, New York 


(812-4877) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
2(a)(19)(B) OF THE ACT SOLELY FOR THE 
PURPOSE OF SECTION 15(f)(1)(A) OF THE ACT 


Shearson Loeb Rhoades Inc. (‘“Shearson’), its 
wholly-owned investment adviser subsidiary 
Shearson Loeb Rhoades Asset Management Cor- 
poration (““Asset Management’) and Isaac B. 
Grainger a director of certain Shearson Invest- 
ment companies (collectively “Applicants’’),' filed 
an application on May 14, 1981, for an order of the 
Commission pursuant to Section 6(c) of the In- 
vestment Company Act of 1940 (“Act”) exempting 
Mr. Grainger from the definition of ‘interested per- 
son” as stated in Section 2(a)(19)(B) of the Act 





1Shearson Income Fund, Shearson New Direc- 
tions Fund, Inc. and the Shearson Appreciation 
Fund, Inc., all registered under the Act as open- 
end, diversified management investment com- 
panies. 
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solely for the purpose of Section 15(f)(1)(A) of the 
Act. 


On May 20, 1981, a notice (Investment Company 
Act Release No. 11786) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing, and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. 


No request for a hearing has been filed by an in- 
terested person and the Commission has not or- 
dered a hearing.” 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and purposes fairly intended 
by the policies and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemption from the provi- 
sions of Section 2(a)(19)(B) of the Act solely for 
the purpose of Section 15(f)(1)(A) of the Act to the 
extent requested, be, and hereby is, granted effec- 
tive forthwith. It should be noted that the Commis- 
sion makes no finding as to whether the proposed 
acquisition of Shearson by American Express 
Company constitutes the imposition of an unfair 
burden within the meaning of Section 15(f)(1)(B) 
of the Act. 





2On June 15, 1981, Mr. William Leighton, presi- 
dent of Option Advisory Service, Inc. (“OAS”), an 
investment adviser registered under the Invest- 
ment Advisers Act of 1940, requested on behalf of 
OAS, that a hearing be held on the application. Mr. 
Leighton’s request does not state that either he or 
OAS has an ownership or other direct interest in 
any of the Applicants, and does not demonstrate 
that OAS is likely to be perceptibly harmed by the 
granting of the instant application. Nor does the 
request articulate any other basis for concluding 
that Mr. Leighton or OAS is an “interested person” 
within the meaning of Section 40(a) of the Act and 
Rule 0-5(c) under the Act. In addition, none of the 
issues raised by Mr. Leighton warrants the Com- 
mission ordering a hearing on its own motion. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11836/June 30, 1981 


In the Matter of 


MONTROSE INVESTORS, INC. 
% Mr. Allen M. Singer 

11109 Deborah Dr. 

Potomac, MD 20854 


(811-2010) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT COMPANY HAS 
CEASED TO BE AN INVESTMENT COMPANY 


Montrose Investors, Inc. (‘Applicant’), an open- 
end, diversified management investment company 
registered under the Investment Company Act of 
1940 (‘‘Act’’), filed an application on June 28, 
1978, for an order of the Commission pursuant to 
Section 8(f) of the Act declaring that Applicant has 
ceased to be an investment company as defined 
by the Act. 


On June 1, 1981, a notice (Investment Company 
Act Release No. 11800) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found 
the Applicant has ceased to be an investment 
company. Accordingly, 


iT IS HEREBY ORDERED, pursuant to Section 
8(f) of the Act, that the registration of Montrose In- 
vestors, Inc., shall cease to be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11837/June 30, 1981 


In the Matter of 


THRIFT INSTITUTION SHORT-TERM 
LIQUIDITY FUND, INC., 
THRIFT FUND ADVISORY, INC.., 


and 


A. G. BECKER INCORPORATED 
55 Water Street 
New York, NY 10041 


(812-4847) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTIONS 17(b) AND 
6(c) OF THE ACT EXEMPTING APPLICANTS 
FROM SECTION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Thrift Institution 
Short-Term Liquidity Fund, Inc. (“Fund”), Thrift 
Fund Advisory, Inc. (‘Adviser’), and A. G. Becker 
Incorporated (‘Becker’) (together, ‘“Applicants’’) 
filed an application on March 20, 1981, and an 
amendment thereto on June 9, 1981, for an order 
of the Commission pursuant to Sections 17(b) and 
6(c) of the Investment Company Act of 1940 
(“Act’’), granting an exemption to permit Becker to 
engage in certain principal transactions with the 
Fund in those markets in which Becker is a pri- 
mary or leading dealer, including but not limited to, 
the markets for bankers’ acceptances and United 
States Treasury or federal agency obligations, in 
the manner and subject to the conditions set forth 
below. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 
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Applicants state that the Fund is a no-load, open- 
end, non-diversified investment company organ- 
ized as a Maryland corporation on March 4, 1981. 
Applicants represent that the Fund is a “money 
market fund,” designed as an investment vehicle 
for federally-insured savings and loan associa- 
tions and other financial institutions which are 
members, or eligible for membership in the Feder- 
al Home Loan Bank System, desiring to place a 
portion of their assets in money market invest- 
ments where the primary considerations are safe- 
ty, liquidity and, to the extent consistent with the 
foregoing, a high income return. Applicants assert 
that the Fund entered into an investment manage- 
ment agreement on March 10, 1981, pursuant to 
which the Adviser, subject to the general supervi- 
sion of the directors of the Fund, provides invest- 
ment management services to the Fund. 


According to the application, Adviser is a Dela- 
ware corporation incorporated on March 4, 1981, 
and registered under the Investment Advisers Act 
of 1940. Applicants represent that the Adviser is 
an affiliate of Becker and is 85% owned by AGB- 
WPB Incorporated, an intermediate parent of 
Becker. The other 15% of the Adviser’s capital 
stock is owned by a wholly-owned subsidiary of 
the National Savings and Loan League. According 
to the application, Becker is one of two principal 
operating subsidiaries controlled by A. G. Becker- 
Warburg Paribas Becker Inc., a privately owned 
holding company. Applicants affirm that Becker is 
an affiliate of the Adviser and that, pursuant to an 
agreement dated March 10, 1981, Becker and 
Warburg Paribas Becker Incorpoated, an affiliate 
of Becker, will act as distributors and principal un- 
derwriters of the Furnd’s shares. Applicants state 
that Becker acts as both a primary dealer and dis- 
tributor of United States Government and govern- 
ment agency issues and makes a market in both 
government and government agency issues and 
most other types of money market securities, 
including certificates of deposit, bankers’ accept- 
ances and commercial paper. Applicants repre- 
sent that dealings in these areas are conducted 
virtually exclusively on a principal basis. 


Applicants state that the portfolio securities in 
which the Fund may invest are limited to a narrow- 
ly prescribed group of money market securities. 
Applicants further state that practically all trading 
in money market securities takes place in over- 
the-counter markets consisting of groups of dealer 
firms who are primarily major securities firms or 
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large banks. The largest group of these dealers 
consists of approximately 34 government securi- 
ties dealers (including Becker) who report their 
daily positions and trading to the Federal Reserve 
Bank of New York. Money market securities are 
generally traded in round lots of $1,000,000 on a 
net basis and do not normally involve either bro- 
kerage commissions or transfer taxes. Applicants 
submit that it is expected that the cost of portfolio 
securities transactions of the Fund will consist pri- 
marily of dealer or underwriter spreads which gen- 
erally do not exceed 25 basis points and decline 
on larger amounts. Applicants indicate that a typi- 
cal spread for a transaction involving the Fund 
portfolio can be expected to be 12.5 or less basis 
points and that, generally, there is not a great deal 
of variation in the spreads charged by the various 
dealers. 


Applicant asserts that because of the variety of 
types of money market securities, the money mar- 
ket tends to be somewhat segmented. The mar- 
kets for the various types of securities will vary in 
terms of price, volatility, liquidity, and availability. 
There are significant fluctuations in yield among 
the various types depending upon the maturity 
date and quality of the issuer. According to the ap- 
plication, because dealers tend to specialize in 
certain types of money market securities, the par- 
ticularized needs of a potential buyer or seller in 
terms of type of security, maturity, or quality may 
severely limit the number of dealers who can give 
best price and execution. Applicants assert that, 
as a consequence, with respect to any given type 
of security, there may be only a few dealers who 
can be expected to have such a security in inven- 
tory and be in a position to quote a favorable price. 
Applicants assert further that access to the market 
is absolutely dependent upon the abiiity to obtain 
quotations from the dealers and to obtain these 
quotations, one must be a customer of the dealer. 


The application states that Becker believes it is 
one of the three largest competitive retail dealers 
in the money market. Being competitive means 
that the dealer has the security in inventory (or is 
willing to go short on the security) and is in a posi- 
tion to quote prices within the prevailing market 
range. A retail dealer is one who sells securities to 
institutional customers such as the Fund and does 
not act solely as a wholesaler or dealer for its own 
account. Becker estimates that its share of the 
trading in United States Government securities 
maturing within one year amounts to approximate- 
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ly 4.6% of the market, and that its share of trading 
in other money market instruments, exclusive of 
commercial paper, is comparable and may range 
up to 14% in certain areas. 


The application states that, subject to the general 
supervision of the Fund’s board of directors, and 
in conformity with Fund policies, the Adviser is re- 
sponsible for portfolio decisions and the placing of 
Fund portfolio transactions. Applicants assert that 
the Fund has no obligation to deal with any dealer 
or group of dealers in the execution of its portfolio 
transactions; rather, in placing orders, it is the pol- 
icy of the Fund to obtain the best net results taking 
into account such factors as price (including the 
applicable dealer spread), the size, type and diffi- 
culty of the transaction involved, the firm’s general 
execution and operational facilities, and the firm's 
risk in positioning the securities involved. Appli- 
cants acknowledge that while the Adviser general- 
ly seeks reasonably competitive spreads or com- 
mission, the Fund will not necessarily be paying 
the lowest spread or commission available. Appli- 
cants indicate that the Fund’s policy of investing in 
securities with short maturities, combined with 
portfolio management techniques employed by the 
Adviser, will result in high portfolio activity. Profes- 
sional money management techniques, including 
varying the composition of the Fund’s investments 
and the average maturity based upon an assess- 
ment of relative values of various money market 
securities and future interest rate patterns, and the 
fund’s policy to be as fully invested as reasonably 
practicable require rapid acquisition and disposi- 
tion of portfolio securities. 


Section 17(a) of the Act, in pertinent part, prohibits 
an affiliated persons of a registered investment 
company, or any affiliated person of such a per- 
son, acting as principal, from selling to or pur- 
chasing from such registered company, or any 
company controlied by such registered company, 
any security, or other property. Section 17(b) of 
the Act provides, in part, that the Commission, 
upon application, may exempt a transaction from 
the provisions of Section 17(a) if evidence estab- 
lishes that the termis of the proposed transaction, 
including the consideration to be paid, are reason- 
able and fair and do not involve overreaching on 
the part of any person concerned, and that the 
proposed transaction is consistent with the policy 
of the registered investment company concerned 
and with the general purposes of the Act. Section 
6(c) provides, in part, that the Commission may 
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conditionally or unconditionally exempt any per- 
son, security or transaction, or any class or 
classes of persons, securities, or transactions, 
from any provisions of the Act, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Because Becker acts as distributor of the Fund’s 
shares and because of the above-described affili- 
ation of Becker with the Adviser, Applicants con- 
clude that Becker is prohibited from making pur- 
chases from or sales to the Fund of securities in 
transactions in which Becker acts as principal. The 
application states that the directors of the Fund 
have determined that it is in the best interests of 
the Fund to have access to Becker to engage in 
the principal transactions which would otherwise 
be prohibited by Section 17(a). Applicants submit 
that four reasons support the issuance of the re- 
quested exemptive order: 


1. The Fund’s special requirements re- 
suit in high portfolio activity and need 
to make rapid purchases and sales of 
securities in the money market. 


. Becker is such a major factor in the 
money market that being unable to 
deal directly with Becker may, upon 
occasion, deprive the Fund of the op- 
portunity to obtain the best price and 
execution, especially in the disposi- 
tion of portfolio securities in weak 
markets. 


. The money market is highly competi- 
tive and removing a competitive fac- 
tor as important as Becker from the 
market may deprive the Fund of best 
price and execution even when deal- 
ing with other dealers. 


. The dealers function as information 
sources in the money market and be- 
ing deprived of dealing with Becker 
removes the Fund from one major in- 
formation source. 


Applicants assert that the granting of the applica- 
tion, subject to the conditions of the plan de- 
scribed below remaining in effect, will work to the 
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benefit of shareholders of the Fund. They believe 
that the procedures to be followed with respect to 
transactions with Becker are structured in such a 
way as to assure that the transactions will be in all 
instances reasonable and fair and will not involve 
overreaching on the part of any person concerned 


the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


The board of directors of the Fund will request its 
non-interested directors to review and approve a 
plan containing the following provisions and 
consents to having the requested order condi- 
tioned upon compliance with these provisions: 


(1) The exemption will apply only to 
short-term United States Govern- 
ment agency securities and bank 
money instruments (i.e., certificates 
of deposit and bankers’ accept- 
ances). The bank money instru- 
ments subject to the proposed order 
must be issued by United States 
commercial banks having at least $1 
billion in assets. For purposes of the 
order, short-term securities are de- 
fined to be securities having a matu- 
rity of no more than one year. 


(2) Before any transaction will be exe- 
cuted with Becker, the Fund or the 
Adviser will obtain such information 
as is deemed necessary to deter- 
mine the most favorable price (as 
defined in Condition (3) below) avail- 
able with respect to the transaction. 
Before any transaction will be exe- 
cuted with Becker, the Fund or the 
Adviser must check at least three 
other dealers to obtain a competitive 
quotation. With respect to prospec- 
tive purchases of securities, these 
dealers must be those who have 
money market securities of the cate- 
gories and the type desired in inven- 
tory and who are in a position to 
quote favorable prices with respect 
thereto. With respect to the prospec- 
tive disposition of securities, these 
dealers must be those who in the ex- 
perience of the Fund and the Advis- 
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er are in a position to quote favora- 
ble prices. 


(3) A determination will be required in 
each instance, based upon the infor- 
mation available to the Fund and the 
Adviser, that the price available from 
Becker is “better than” that available 
from other sources. To be consid- 
ered ‘‘better than” that available 
from other sources, the Becker quo- 
tation must be at least one basis 
point better than that available from 
other sources if the quotation is 
made in terms of yield basis and it 
must be at least 1/64 of a dollar bet- 
ter than any quotation from other 
sources if the quotation is made in 
terms of a dollar price. 


(4) All transactions will originate with the 
Fund or the Adviser and not with 
Becker.' No solicitations will be 
made of the Fund or the Adviser by 
Becker. In discussions with respect 
to proposed transactions between 
the Fund and Becker, Becker per- 
sonnel will confine their activities to 
responding to inquiries from the 
Fund or the Adviser concerning 
available inventory, ideas as to ad- 
vantageous trades and other money 
market information. 


(5) Becker’s dealer spread in regard to 
any transaction with the Fund will be 
no greater than its customary dealer 
spread, which in turn will be consist- 
ent with the average or standard 
spread charged by dealers in money 
market securities for the type of se- 
curity and the size of transaction in- 
volved. 


(6) The exemption will be made subject 
to any regulations promulgated by 





‘In initiating such transactions on behalf of the 
Fund, officers and employees of the Fund or the 
Adviser who are officers or emplayees of Becker 
will act in their capacities as officers or employees 
of the Fund and/or the Adviser and not of Becker. 
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the Securities and Exchange Com- 
mission under Section 11(a)(2)(B) of 
the Securities Exchange Act of 1934 
which would otherwise prohibit or re- 
strict in any way the ability of the 
Fund and/or the Adviser to conduct 
principal transactions with Becker. 


(7) The Fund and the Adviser will main- 
tain records with respect to their 
transactions with Becker including 
documentation of having obtained 
quotations from at least three other 
dealers with respect to each trans- 
action. A schedule of all transactions 
with Becker will be filed with the pe- 
riodic reports filed by the Fund with 
the Commission pursuant to Sec- 
tions 30(a) and 30(b)(1) of the In- 
vestment Company Act. 


(8) Becker's legal department will pre- 
pare guidelines for Becker personnel 
in an effort to assure that the Fund 
receives rates as favorable as other 
institutional purchasers buying in the 
same quantities, that transactions 
with Becker originate with officers or 
employees of the Fund or the Advis- 
er, that the no-solicitation policy is 
followed and that the parties main- 
tain arm’s-length relationships. 
Becker’s audit and compliance de- 
partment will periodically monitor the 
activities of Becker in this regard. 


(9) The audit committee of the board of 
directors of the Fund, consisting of 
the non-interested directors, will pre- 
pare guidelines for the Fund and the 
Adviser to make certain that the 
Fund is obtaining best price and ex- 
ecution with respect to any transac- 
tions with Becker and that the above 
procedures are followed in all re- 
spects. The audit committee will pe- 
riodically monitor the activities of the 
Fund and the Adviser in this regard 
to assure that these matters are be- 
ing accomplished. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 23, 1981, at 5:30 
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p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission's own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11838/June 30, 1981 


In the Matter of 


MUNICIPAL TAX FREE INCOME FUND 
c/o Arthur J. Kania, Esq. 

Two Bala Cynwyd Plaza 

333 City Line Avenue 

Bala Cynwyd, PA 19004 


(811-830) 
NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT FOR AN OR- 


DER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 
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NOTICE IS HEREBY GIVEN that Municipal Tax 
Free Income Fund, Inc. (‘Applicant’), registered 
under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on 
June 22, 1981, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny as defined by the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


On August 14, 1958, Applicant filed a Notification 
of Registration pursuant to Section 8(a) of the Act. 
No registration statement was subsequently filed 
by Applicant. The application states that Applicant 
never issued any stock certificates and offered no 
shares to the public. The application further states 
that the Applicant's corporate existence was termi- 
nated because of its inactive status and its failure 
to file going business returns with the state of in- 
corporation. Finally, it is asserted that Applicant 
never engaged in any kind of business activity. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company, it shall so declare 
by order, and that, upon the effectiveness of such 
order, the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 27, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
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upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 


hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11839/June 30, 1981 


In the Matter of 


UNIVERSITY PATENTS, INC. 
537 Newtown Avenue 
Norwalk, Connecticut 06852 


(812-4762) 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 6(c) OF THE ACT FOR AN ORDER OF 
TEMPORARY EXEMPTION FROM ALL PROVI- 
SIONS OF THE ACT OTHER THAN SECTIONS 9, 
17(a)-(e) SUBJECT TO CERTAIN EXCEPTIONS, 
36(a) AND 37 


NOTICE IS HEREBY GIVEN that University 
Patents, Inc. (“Applicant”), a Delaware corpora- 
tion, filed an application on November 4, 1980, 
and an amendment thereto on April 7, 1981, pur- 
suant to Section 6(c) of the Investment Company 
Act of 1940 (‘Act’), for an order temporarily ex- 
empting Applicant from all provisions of the Act 
other than Sections 9, 17(a)—(e) subject to certain 
specific exceptions, 36(a) and 37. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions made therein, which are summarized below. 


Applicant states that it is a publicly held corpora- 
tion with its shares traded over-the-counter. Appli- 
cant states that, since its inception in 1964, it has 
been engaged in the business of licensing and ad- 
ministering patents and patent applications for 
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new technology. According to the application, its 
patent service activities include locating and iden- 
tifying specific technology concepts, evaluating 
their economic and technical feasibility, prosecut- 
ing patent applications and licensing and adminis- 
tering patents. Applicant states that under its 
patent servicing agreements it shares in the reve- 
nues derived from the licensing of technologies or 
inventions. In addition, Applicant states that prior 
to March 28, 1980, it also engaged in the business 
of manufacturing and selling rugs through a 
wholly-owned subsidiary, Regal Rugs, Inc. Appli- 
cant represents that on that date it sold Regal 
Rugs, Inc., in part because that business was 
unrelated to its principal business. According to 
the application, Applicant had $9,710,819 of mar- 
ketable United States Government securities and 
total assets of $10,848,913 as of July 31, 1980. 
Applicant represents that most of the securities it 
owns were purchased with the proceeds obtained 
in selling Regal Rugs, Inc. Applicant states that 
these securities are used to fund the costs of its 
patent service business, future expansion or entry 
into related businesses and as a reserve against 
future financial exigencies. 


According to the application, Applicant intends to 
adopt deferred compensation plans (‘plans’) for 
the benefit of its key executives which would in- 
volve Applicant's ownership of significant amounts 
of preferred stock issued by public utilities. The 
application indicates that the plans would provide 
each key executive with a life insurance policy 
which would be owned solely by the executive, 
who would have all rights incident thereto. Appli- 
cant states that it filed the application because it 
deems it important to provide such a program for 
its key employees without inadvertently subjecting 
itself to the Act and the regulations thereunder. 


According to the application, Applicant will borrow 
preferred stock of utility companies (‘Stock’) on a 
non-recourse basis from an insurance company 
for the period remaining before the employee’s re- 
tirement. Applicant states that the Stock will be 
held by the insurance company as collateral for 
payment of the loan and that Applicant will have 
no liability for such loan, other than payment of 
current interest, in excess of the value of the 
Stock. Applicant states that it will take the divi- 
dends received on the Stock, deduct the corporate 
income taxes attributable thereto, and invest the 
remainder in additional preferred stock of one or 
more utility companies, which will be retained as 
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collateral in a non-purpose margin account at a 
national brokerage firm. Annually, Applicant will 
borrow from the brokerage firm the amount of the 
annual premium on a life insurance policy pur- 
chased for the key employee, and the borrowing 
will be collateralized by the additional Stock. Appli- 
cant states that the interest payable on the amount 
borrowed will be variable based on the current 
broker’s call money rate and will be added to the 
principal of the loan. Applicant represents that the 
income earned by the securities funding the plans 
will not be utilized for distribution to Applicant's 
shareholders. Applicant maintains that the plans 
could be set up to utilize the 85% federal income 
tax deduction for dividends received from domes- 
tic corporations, thereby reducing the cost of the 
plans, and that this feature combined with other 
tax benefits anticipated under the plan will provide 
greater benefits to the participating employees 
with no after-tax cost to Applicant. 


Section 3(a)(3) of the Act defines investment com- 
pany to mean “any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securi- 
ties, and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuer's total assets (exclusive 
of Government securities and cash items) on an 
unconsolidated basis’. Applicant states that there 
is uncertainty as to whether it would be considered 
an investment company as defined under the Act. 


Applicant represents that it holds itself out and is 
known as a company servicing and licensing 
patents and other commercial property. Applicant 
believes that its stock has been and is continually 
valued by the market on the basis of the potential 
of its operating business and not on the basis of its 
asset composition or any income expectation 
therefrom. Applicant maintains that its asset com- 
position is not an indication of the nature of its 
business because it is a service business which 
requires minimum tangible capital. Applicant con- 
tends that its Government securities are held for 
the uses of its operating business and the securi- 
ties to be held under the deferred compensation 
plan are solely for the benefit of its executives who 
are a crucial factor in its business. Applicant 
states that although the capitalized value of its 
present and potental income from licensing and 
servicing patents and other intangible properties is 
not treated as an asset in an accounting sense, 
those potential values are currentiy valued by the 
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market in appraising Applicant's stock in excess of 
the value of the securities Applicant owns. The ap- 
plication states that no officer, director or employ- 
ee spends any significant time on investment mat- 
ters and that Applicant does not employ an 
investment adviser or manager. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application 
may conditionally or unconditionally exempt any 
person security, or transaction, or any class or 
classes of persons, securities, or transactions 
from any provision under the Act or any rule or 
regulation thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Section 6(e) of the Act provides, in pertinent part, 
that if, in connectio’ ‘with any order under Section 
6 exempting any investment company from Sec- 
tion 7, the Commission deems it necessary or ap- 
propriate in the public interest or for the protection 
of investors that certain specified provisions of the 
Act pertaining to registered investment companies 
shall be applicable in respect of such companyn 
the provisions so specified shall apply to such 
company, and to other persons in their transac- 
tions and relations with such companyn as though 
such company were a registered investment com- 
pany. 


Applicant states that it initially filed the application 
in order to establish a deferred compensation pro- 
gram for its executive employees and to eliminate 
any uncertainty regarding its status under the Act. 
Applicant therefore requests that an order be is- 
sued pursuant to Section 6(c) of the Act exempting 
Applicant for a period of two years from all provi- 
sions of the Act except Sections 9, 17(a) through 
(e), 36(a), 37, all sections necessary to implement 
and enforce the provisions to which Applicant re- 
mains subject and all administrative, procedural 
and jurisdictional sections of the Act, with the fol- 
lowing additional exceptions: 


1. The recordkeeping provision of the Act (Section 
31) and rules thereunder will apply only in respect 
to transactions which remain subject to Section 
17(a) through (e) after the exclusions set forth un- 
der (2) below. 
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2. Sections 17(a) through (e), which prohibit cer- 
tain affiliated person transactions, will not apply to 
prohibit: 


(a) transactions in securities issued by 
any of Applicant's majority-owned sub- 
sidiaries or by partnerships or joint ven- 
tures of which Applicant or any of its 
majority-owned subsidiaries is a general 
partner or co-venturer; 


(b) transactions in property other than 
securities; 


(c) transactions in which the participation 
in or receipt of benefits related thereto, 
by any director, officer or employee of 
Applicant or of any of its majority-owned 
subsidiaries is incidental to the adminis- 
tration or execution of any retirement, 
welfare, stock option, stock purchase or 
bonus, or deferred compensation plan 
or agreement for the benefit of any such 
individual; 


(d) loans to entities whose securities are 
owned by Applicant or to partnerships 
or joint ventures of which Applicant or 
any of its majority-owned subsidiaries is 
a general partner or co-venturer, except 
such entities that, to the knowledge of 
Applicant also directly or indirectly own, 
control or hold with power to vote 5 per- 
cent or more of Applicant's outstanding 
voting securities; 


(e) loans by Applicant or any of its 
majority-owned subsidiaries to employ- 
ees, officers or directors thereof to facil- 
itate the receipt by such employees, of- 
ficers or directors of benefits pursuant 
to any stock option, stock purchase or 
stock bonus plan of Applicant or of any 
of its majority-owned subsidiaries, 
which loans are created by the payment 
of withholding taxes on behalf of such 
employees, officers or directors re- 
quired in connection with their receipt of 
such benefits under any such plan; 


(f) payment for legal services rendered 


in respect to litigation in which Applicant 
or any of its majority-owned subsidiaries 
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is a plaintiff on the basis of a share of 
the recovery obtained by settlement or 
judgment; and 


(g) participation in a partnership or joint 
venture of which Applicant or any of its 
majority-owned subsidiaries is a partner 
or co-venturer formed for the purpose of 
engaging in the business of licensing or 
obtaining commercial applications of 
ideas, invententions, patents or other in- 
tangible business properties so long as 
such partnership or joint venture is pri- 
marily and substantially engaged in 
such business. 


Applicant states that the exceptions to the provi- 
sions of Sections 17(a) through (e) which have 
been requested are required by the nature of Ap- 
plicant’s business because an important element 
of its business is the ability to transfer intangible 
properties, including licensing and royalty rights, 
and to utilize numerous types of joint ventures. 
Applicant submits that it is important that transac- 
tions involving the securities in and other proper- 
ties of these entities not be prohibited and that the 
entities’ securities, properties and cash be avail- 
able for transfer and retransfer to accomplish Ap- 
plicant’s business purposes. As part of these 
types of arrangements, Applicant states that it 
must be free to provide capital in the form of loans 
and equity so that the financial structures of such 
ventures are not frozen into a particular form. Ap- 
plicant submits that if it were unable to extend 
downstream loans, its ability to facilitate such ven- 
tures would be reduced. 


Applicant states that its deferred compensation 
program was proposed to enhance Applicant’s 
ability to engage and retain skilled executive per- 
sonnel who are vital to the operation of Applicant's 
business. The exclusion of such plans is therefore 
alleged to be of significant value to Applicant’s 
business. With respect to stock plans, Applicant 
believes it may be necessary to advance with- 
holding taxes on behalf of plan participants to ena- 
ble them to exercise rights under the plans and to 
obtain income tax deductions by the employer cor- 
poration. 


Applicant maintains that because of the unique 
abilities of its personnel, it would be adverse to the 
operation of its business to prohibit Applicant from 
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using the creative ideas and inventive properties 
of Applicant's directors or stockholders. In this 
connection, Applicant states that it presently has a 
joint venture with one of its directors for the com- 
mercialization of certain entertainment properties 
of potentially significant value. According to the 
application, the rights to the property were contrib- 
uted by the director and Applicant has contributed 
capital and will use its expertise in developing the 
properties’ commercial value. Applicant submits 
that prohibiting joint ventures of this type would be 
adverse to its business. 


Finally, the exclusion relating to payment for legal 
services involving litigation in which Applicant or 
any of its majority-owned subsidiaries is a plaintiff 
is asserted to be a question of business judgment. 
The Applicant indicates that such an exclusion 
would allow it to continue to employ in patent liti- 
gation legal counsel with which a director may be 
associated and to pay a share of the recovery for 
such services. The Applicant claims that the other 
members of its board of directors have determined 
that this method of payment in certain types of liti- 
gation is advantageous to the Applicant. 


Applicant expressly consents to the imposition of 
the following conditions in any order granting the 
relief it requests: 


(1) Records required to be maintained by Appli- 
cant will be subject to such reasonable examina- 
tion by the Commission or its representatives as 
the Commission may prescribe. 


(2) Applicant will not knowingly enter or knowingly 
cause any of its majority-owned subsidiaries to en- 
ter any of the transactions excepted from the pro- 
visions of Sections 17(a) through (e) unless such 
transaction is approved by a majority of the direc- 
tors of Applicant then in office who have no finan- 
cial interest in such transaction other than through 
ownership of securities issued by Applicant or any 
of its majority-owned subsidiaries, or if there be no 
such directors, then by the stockholders of Appli- 
cant, on the basis that: 


(a) the terms thereof, including the con- 
sideration to be paid or received, are 
reasonable and fair to Applicant or its 
majority-owned subsidiary, as the case 
may be, and do not involve over- 
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reaching of Applicant or its subsidiary 
on the part of any persons concerned; 


(b) the proposed transaction is consist- 
ent with the interests of the stockhold- 
ers and the business purpose of Appli- 
cant; and 


(c) in the case of a transaction excepted 
by paragraph 2(a) or 2(g) of the exclu- 
sions listed above, any officer or direc- 
tor of Applicant who is a participant 
shall have furnished or agreed to fur- 
nish cash, services or property, tangible 
or intangible, justifying such participa- 
tion. 


Appiicant further agrees that the minutes of the 
meetings of the board of directors or stockholders 
will record a description of each such transaction 
SO approved, the findings of the board of directors 
or stockholders related thereto and the information 
and materials on which such findings are based. 


(3) Applicant's directors will adopt, and periodical- 
ly review and update as appropriate, procedures 
reasonably designed to ensure that reasonable in- 
quiry is made, prior to the consummation of any 
transaction in which Applicant or any of its 
majority-owned subsidiaries proposes to partici- 
pate, with respect to the possible involvement in 
the transaction of any affiliated person, as defined 
in Section 2(a)(3) of the Act. 


On the basis of the foregoing, Applicant contends 
that the granting of a temporary exemptive order 
to the extent requested pursuant to Section 6(c) of 
the Act would be appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 24, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
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Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11840/July 1, 1981 


In the Matter of 


AMERICAN BIRTHRIGHT TRUST 
and 
TAX-MANAGED FUND FOR UTILITY SHARES, 
INC. 
247 Royal Paim Way 
Palm Beach, Florida 33480 


(812-4822) 


ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER WHICH PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTED A TEM- 
PORARY EXEMPTION FROM SECTION 16(a) OF 
THE ACT. 


On June 8, 1981, a notice was issued (Investment 
Company Act Release No. 11808) of the filing of 
an application on June 8, 1981, by American Birth- 
right Trust and Tax-Managed Fund For Utility 
Shares, Inc. (‘Applicants’), registered under the 
Investment Company Act of 1940 (‘Act’) as open- 
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end, diversified, management investment com- 
panies, pursuant to Section 6(c) of the Act re- 
questing an order of the Commission amending a 
previous order of the Commission dated April 29, 
1981 (Investment Company Act Release No. 
11752), which previous order of the Commission 
amended an order of the Commission dated Feb- 
ruary 24, 1981 (Investment Company Act Release 
No. 11644). These order temporarily exempted 
Applicants from certain provisions of Section 16(a) 
of the Act to permit pursuant to a court order three 
“disinterested” persons and one new “interested” 
person to serve on the board of directors or board 
of trustees of the Applicants until Applicants’ 1981 
annual meetings of shareholders. The amended 
order extends the time period of the exemption to 
August 14, 1981, from June 30, 1981, the expira- 
tion date specified in the Commission’s order 
dated Aprii 29, 1981. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that granting of the requested exemption is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
tended by the policy and provisions of the Act. Ac- 
cordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for amendment of the 
Commission's order dated April29, 1981, con- 
tained in Investment Company Act Release No. 
11752, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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LITIGATION 





Litigation Release No. 9386/June 29, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
WACO FINANCIAL, INC. AND J. JEROME PRE- 
VATTE (UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN, 
SOUTHERN DIVISION, CIVIL ACTION NO. 
K81-152 CA 4) 


William D. Goldsberry, Administrator of the 
Chicago Regional Office of the Securities and Ex- 
change Commission, announced that on June 19, 
1981, the Honorable Benjamin F. Gibson, United 
States District Judge for the Western District of 
Michigan, signed a Temporary Restraining Order 
against WACO Financial, Inc. (WACO), a regis- 
tered broker-dealer located in Kalamazoo, Michi- 
gan, and J. Jerome Prevatte (Prevatte), WACO’s 
president, treasurer and majority shareholder. The 
defendants were temporarily enjoined from 
violating Section 15(b)(7) of the Securities Ex- 
change Act of 1934 (Exchange Act). 


The Complaint filed on June 19, 1981 alleges that 
WACO, aided and abetted by Prevatte, from on or 
about March 20, 1981 to April 3, 1981 and from on 
or about April 24, 1981 to the date of the Com- 
plaint effected securities transactions in violation 
of Section 15(b)(7) of the Exchange Act in that 
WACO was not qualified to do business under 
Rule 15b8-2(a) of the Exchange Act as a result of 
the March 19, 1981 Decision by the National As- 
sociation of Securities Dealers, Inc. (NASD) which 
censured and expelled WACO from NASD mem- 
bership. The NASD expulsion was based upon 
WACO’s violations of the NASD Rules of Fair 
Practice in 1979 and 1980. Judge Gibson sched- 
uled a hearing for June 29, 1981 on the Commis- 
sion’s motion for a Preliminary Injunction. The 
Complaint also seeks permanent injunctive relief 
against WACO and Prevatte. 


For further information, see Litigation Release 
Nos. 9208 and 9257. 
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Litigation Release 
No. 9387/June 30, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
HERMAN B. ROTHBARD AND HERBERT A. 
SCHLEY 

(Civil Action No. 81-0176, District of Hawaii) 


Michael J. Stewart, Regional Administrator, Los 
Angeles Regional Office, and Bobby C. Lawyer, 
Association Regional Administrator, San Francis- 
co Branch Office, announced that on May 29, 
1981, the Commission filed a complaint in the 
United States District Court for the District of 
Hawaii, alleging that Herman B. Rothbard, of Las 
Vegas, Nevada, and Herbert A. Schley, of Hono- 
lulu, Hawaii, violated the registration, anti-fraud 
and broker-dealer registration provisions of the 
federal securities laws (Sections 5(a), 5(c) and 
17(a) of the Securities Act of 1933 and Sections 
10(b) and 15(a) of the Securities Exchange Act of 
1934 and Rule 10b-—5 thereunder) in connection 
with the offer and sale, primarily to residents of 
Hawaii, of units in “general partnerships” relating 
to real estate in Las Vegas, Nevada. The com- 
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plaint alleges that in connection with such transac- 
tions the defendants made misstatements and 
omissions concerning, among other things, the 
risk and rewards of the ventures, the value of the 
real estate, the fees that would be paid the promo- 
ters, and the use that would be made of investors’ 
funds. 


The complaint seeks, in addition to a permanent 
injunction against future violations, an accounting 
of the assets of the defendants, and an order 
requiring disgorgement of all funds determined to 
have been misappropriated from investors. 


On June 22, 1981, the Commission filed a motion 
for a preliminary injunction against the defendants, 
and for other temporary relief pending trial. A 
hearing on the Commission’s motion has been set 
for July 6, 1981. 
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